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Reversal of the judgment and remand for resentencing are also
necessary because the court’ simposition of the upper termfor counts1, 2, and
4, and imposition of a consecutive term for count 6, were based on factual
findingsthat violated appellant’ s Fifth and Sixth and Fourteenth Amendment
rightsunder the newly decided case of Blakelyv. Washington (2004) 524 U.S.

_ [124 S.Ct. 2531, 159 L .Ed.2d 403], because they were made by the court



and not by the jury and because the facts were found true only by a
preponderance of the evidence and not beyond a reasonable doubt.*

In this new opinion, the high court reaffirmed the principleit had first
stated in Apprendi v. New Jersey (2000) 530 U.S. 466, 490 [120 S.Ct. 2348,
147 L .Ed.2d 435]: that adefendant hastheright, under the Sixth Amendment,
to have ajury determine beyond areasonable doubt all facts legally essential
to the sentence.” (Blakely, supra, 2004 D.A.R. at p. 7582.) Thus, where a
state law establishes the maximum sentence for a particular offense and
authorizes a greater term only if additional facts are found true, the
determination of such facts must comply with the Fifth and Sixth
Amendments. The court itself may find an aggravating factor true and use
such factor to increase adefendant’ s sentence beyond the statutory maximum

allowed under defendant’ s conviction, only where the defendant hasadmitted

! Sentence was imposed here before Blakely was decided, but
Blakely is nevertheless applicable. “[A] new rule for the conduct of
criminal prosecutionsis to be applied retroactively to all cases, state or
federal, pending on direct review or not yetfinal . . ..” (Griffith v. Kentucky
(1987) 479 U.S. 314, 328 [107 S.Ct. 708, 93 L.Ed.2d 649]; accord, Schriro
v. Summerlin (June 24,2004) _ U.S. _ [124S.Ct. 2519, L.Ed.2d
__].) Blakely statesanew rule. (Schrirov. Summerlin, supra,124 S.Ct.
2526 [Ring v. Arizona (2002) 536 U.S. 584 [122 S.Ct. 2428, 153 L.Ed.2d
556] announced a new procedural rule].) Since theinstant caseis on direct
review, appellant isentitled to the benefit of Blakely.

> The exception to thisruleis the fact of a prior conviction.
(Apprendi v. New Jersey, supra, 530 U.S. at p. 490.)
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the facts underlying the aggravating factor or where he consented to judicial
factfinding. (See id. at p. 7584.) Otherwise, it is the jury which must
determine the truth of the aggravating fact which would be used to increase
defendant’ s sentence above the statutory maximum. (Id. at p. 7582.) And it
must determine the aggravating facts beyond areasonable doubt. (Apprendi
v. New Jersey, supra, 530 U.S. at 476-492; Inre Winship (1970) 397 U.S. 358,
361[90 S.Ct. 1068, 25 L .Ed.2d 368].) None of these events occurred in this
case. Accordingly, the sentence must be reversed and the case must be
remanded for resentencing.

A. THE SENTENCING BELOW

Prior to sentencing, appellant (C.T. pp. 514-515), hismother (C.T. pp.
511-512), and his step-mother (C.T. pp. 509-510) all sent lettersto the court
asking it to consder appdlant’s drug problem when determining what
sentencetoimpose. Thecourt considered theselettersaswell asthe probation
report (R.T. p. 743), but stressed to thefamily that it could not order appellant
to attend adrug rehabilitation programasaterm of probation becausethetrue
finding of the gun-useallegation precluded probation (R.T. pp. 743-744). In
addition, at the sentencing hearing, the court heard argument from the
government, which concluded the court should select the aggravated terms

and impose the sentences consecutively to each other, thereby imposing the



maximum term (R.T. pp. 745-746), and from defense counsel. Defense
counsel argued the choice of the middle term was appropriate for the smoke
shop robberies (R.T. pp. 746-749) and the choice of aconcurrent term for the
7-11 robbery was appropriate because it occurred within a single period of
aberrant behavior (R.T. p. 750). Appellant’ sstep-mother (R.T. pp. 754-755),
mother (R.T. p. 755-760), and father (R.T. pp. 761-763), and appel lant (R.T.
pp. 765-766) also addressed the court.

Thecourt choseto impose an aggravated sentenceon each count except
count 6, justifying the selection by reasoning that there really were no factors
in mitigation (R.T. p. 770) and thefollowing factorsin aggravation: (1) “the
great deal of violence, the threat of bodily harm, and the fact that he robbed
three people in two separate transactions” (R.T. p. 770); (2) planning (R.T.
p. 771); (3) prior violent conduct (R.T. p. 771); (4) thefact he hasbeenin and
out of the systemsince hewas 14 (R.T. p. 772); and (5) the occurrence of the
robberies while appedlant was on probation and his poor performance on
probation while in juvenile court (R.T. p. 772). And the court chose to
Impose sentence for count 6 consecutive to the principal term, based on the
reasoning that the crime occurred to adifferent victim, occurred at a different

time and location, and involved a separate threat of violence. (R.T. p. 773.)



B. BECAUSE THE COURT'S SENTENCING PROCEDURE
VIOLATED APPELLANT'SCONSTITUTIONAL RIGHTS
AS SET FORTH IN THE NEW BLAKELY CASE, A
REMAND FOR RESENTENCING ISREQUIRED.
1. THE APPRENDI DECISION.

In Apprendi, defendant’ s sentence for possession of a firearm for an
unlawful purpose was increased above the 10-year statutory maximum [the
court had imposed a 12-year sentence] after the trial court found, under the
state’ s statutory hate crime enhancement scheme, by a preponderance of the
evidence that defendant’s crimes were committed to intimidate based upon
race. (Apprendi, supra, 530 U.S. at pp. 470-471.) On appeal, defendant
argued his due process right was violated when his sentence was increased
based upon a factud finding made by the tria court, and not the jury, and
made based upon the preponderance of the evidence, and not based upon
proof beyond areasonable doubt. (Id. at p. 471.)

The high court agreed, finding the hate crime statutory scheme
presented an additiona element to the underlying offense rather than amere
sentencing factor, because the hate crime scheme increased the statutory
maximum punishment. “If a defendant faces punishment beyond that
provided by statutewhen an offenseiscommitted under certain circumstances

but not others, it is obvious that both the loss of liberty and the stigma

attaching to the offense are heightened; it necessarily follows tha the
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defendant should not—at the moment the State is put to proof of those
circumstances-be deprived of protections that have, until that point,
unquestionably attached.” (Apprendi, supra, 530 U.S. at p. 484.)

Thus, recognizing the Sixth Amendment right to jury trial and the
Fourteenth Amendment right to due process “indisputably entitle a criminal
defendant to ‘a jury determination that [he] isguilty of every element of the
crime with which he is charged, beyond a reasonable doubt’” (id. at p. 477,
quoting United Sates v. Gaudin (1995) 515 U.S. 506, 510 [115 S.Ct. 2310,
132 L.Ed.2d 444]), the court concluded “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must besubmitted to ajury, and proved beyond
a reasonable doubt” (Apprendi, supra, 530 U.S. at p. 490; see also Ring v.
Arizona, supra, 536 U.S. at pp. 592-595, 608 [Arizona's death penalty
scheme, which allowed a court to impose a death sentence rather than the
lesser sentence prescribed by the conviction of the crime itself, if it found at
least one of ten aggravating factors true, created the functional equivalent of
a greater offense and thereby violated the Sixth Amendment right to have a

jury determine each element of that offense]).



2. THE BLAKELY DECISION.

In Blakely, the high court gpplied therule enunciated in Apprendi to a
sentenceimposed under the Washington state sentencing scheme. Under that
scheme, a defendant who had plead guilty to second-degree kidnaping and
admitted allegations of domestic violence and firearm use, faced the standard
range sentence of 49 to 53 months. (Blakely, supra, 2004 D.A.R p. 7581.)
Under the sentencing structure, however, the court was also permitted to
impose a sentence above that standard rangeif it found an aggravating factor
justified such an exceptional sentence. (Id. at p. 7582.) And, after hearing the
victim's statements about the offense, the court did just that. It found
defendant had committed the crime with “ ddiberate crudty” and imposed a
90-month sentence. (lbid.) Defendant appealed, arguing the sentencing
procedure violated his constitutional rights.

In resolving defendant’s claim, the Blakely majority first inquired
whether the court had sentenced defendant in excess of the statutory
maximum he could have received as aresult of his plea.

Our precedents make clear, however, that the *datutory

maximum” for Apprendi purposes is the maximum sentence a

judge may impose solely onthebasisof thefactsreflected in the

jury verdict or admitted by the defendant. [Citations.] In other

words, the relevant “ statutory maximum” isnot the maximum

sentence a judge may impose after finding additiond facts, but

the maximum he may impose without any additional findings.
When a judge inflicts punishment that the jury’ s verdict alone
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does not alow, the jury has not found all the facts “which the

law makes essential to the punishment,” [citation] and thejudge

exceeds his proper authority.

(Blakely, supra, 2004 D.A.R. a p. 7582, italics in origind.) Anadyzing
defendant’s case in light of this test, the Supreme Court concluded that the
trial court had indeed imposed a sentence beyond the statutory maximum
available based on defendant’s plea. Thisis so because, under Washington
law, the exceptional sentence could be justified only if it were based on
factors other than those which were used to compute the standard range.
(Ibid.) Because facts beyond those reflected in the plea were thus used to
elevate defendant’s sentence beyond the maximum sentence possible as a
result of the pleaitself, and because defendant was denied the right to ajury
determination of those additional facts, the Washington sentencing scheme
violated defendant’ s Sixth Amendment rights. (1d. at p. 7583.)

The majority opinion emphasized the purpose of its ruling, to give
“intelligible context to theright of jury tria . . . afundamentd reservation of
power in our constitutional structure.” (Blakely, supra, 2004 D.A.R. &t p.
7583.) Thejurytrial structureismeant to “ensure[the people’s] control inthe
judiciary.” (lbid.) To thisend, the Apprendi rule “ensur[es] that the judge’s
authority to sentence derives wholly from the jury’s verdict. Without that

restriction, thejury would not exercise thecontrol that the Framersintended.”



(Ibid.) The opinion was careful to emphasize that it did not render all
determinate sentencing schemes unconstitutional.  (Ibid.)  Rather,
unconstitutional schemes are those determinate sentencing structures which
includejudicial-factfinding schemesthat allow the court to impose asentence
higher than the maximum possibleresulting from the facts found by thejury,
based solely on facts found true by the court. (lbid.)
3. UNDER CALIFORNIA’S SENTENCING SCHEME,
THE MIDDLE TERM IS THE STATUTORY
MAXIMUM TERM THAT THE COURT CAN
IMPOSE ABSENT ADDITIONAL FACTUAL
FINDINGS.

Cdlifornia sdeterminate sentencing scheme, which allowsthe court to
impose the upper term based on facts not found by the jury, suffersfrom the
same constitutional infirmities exposed in the Washington state law by
Blakely. Under our state’ sstructure, Pena Code section 1170, subdivision (b)
provides: “[w]hen a judgment of imprisonment is to be imposed and the
statute specifies three possible terms, the court shall order imposition of the
middleterm, unlessthere are circumstancesin aggravation or mitigation of the
crime.” (See Cal. Rules of Court, rule 4.420(a); People v. Leung (1992) 5
Cal.App.4th 482, 508 [“ Thetrial court must impose the middle term unlessit

findscircumstances mitigating or aggravating the offense.”].) Aswith

the standard range cons dered for the Washington crimein Blakely, where the



Cdifornia statute allows for three possible terms, the middie term is the
presumptive sentence. Under current Cdifornialaw, the court canimpose the
upper term only if it finds one or more aggravating factors, by a
preponderance of the evidence (Cal. Rules of Court, rules 4.420(b); 4.421
[aggravatingfactors], 4.408 [ enumerated factorsare not exclusive] ), andif the
court makes explicit factual findings (People v. Scott (1994) 9 Cal .4th 331,
349; 81170, subds. (b) & (c); Cal. Rulesof Court, rule 4.420(¢e)). Further, the
aggravating factor must be over and above those facts which congtitute the
elements of the crime (Cal. Rules of Court, rule 4.420(d)), and the court can
use the same fact of an enhancement to justify the selection of the upper term
only if it also strikes punishment of the enhancement (Cal. Rules of Court,
rule 4.420(c)). Thus, itisonly afinding of some additional, non-overlapping
aggravating circumstance which can expose a defendant to an upper term.
These requirements are equivalent to those andyzed in Blakely — a court
determination of factsabovethose admitted to by defendant which constituted
the crime of conviction to support an exceptional sentence —that were found
to be unconstitutional.

Under the rule enunciated in Blakely, it isthe jury, and not the court,
which must decide all facts — and decide them beyond a reasonable doubt —

that canincreaseadefendant’ ssentence abovethe statutory maximumallowed
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for the conviction itself. To be sure, the defendant is able to stipulae to the
facts relevant to support a sentence in excess of the statutory maximum and
is able to waive his right to a jury determination of such facts. (Blakely,
supra, 2004 D.A.R. at p. 7584.) But he must be given the choice.’
4. ALSO UNDER CALIFORNIA’S SENTENCING
SCHEME, CONCURRENT SENTENCING IS THE
MAXIMUM TERM WHICH CAN BE IMPOSED
ABSENT FINDINGS IN EXCESS OF THOSE
RENDERED BY THE JURY’SVERDICT.

Under California's current sentencing sructure, impostion of
consecutive sentences similarly depends upon factorsfound by the judge, not
the jury. Concurrent sentencing is the default, because Penal Code section
669 providesthat, “ [u] pon the failure of the court to determine how theterms
of imprisonment on the second or subsequent judgment shall run, the term of
Imprisonment on the second or subsequent judgment shall run concurrently.”
Consecutive sentencing is an enhancement and requires a statement of
reasons. (People v. Powell (1980) 101 Cal.App.3d 513, 518; rule 4.406.)

Rule 4.425 lists three factors to consider and further provides that “[a]ny

circumstances in aggravation or mitigation may be considered in deciding

* Thisissueis currently on review in the California Supreme Court
in the case of People v. Towne, review granted July 14, 2004, S125677.
The court requested briefing on the question, inter alia: “Does Blakely ...
precludeatrid court from making the required findings on aggravating
factors for an upper term sentence?”’
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whether to impose consecutive rather than concurrent sentences, except (1) a
fact used to impose the upper term, (ii) afact used to otherwise enhance the
defendant's prison sentence, and (iii) a fact that is an element of the crime
shall not be used to impose consecutive sentences.” (Rule 4.425(b).) The
merefact of conviction of two or more offensesdoes not automatically permit
imposition of consecutive sentences. Consequently, California’ s system for
imposing consecutive determinate sentences is subject to the same
congtitutional infirmities as its system for imposing the upper term.*

One Cadliforniacase has determined that consecuti ve sentences present
no constitutional problem under Blakely, People v. Sykes (July 28, 2004,
B168042)  Cal.App.4th ___ [04 D.A.R. 9238]; however, tha caseis not
correctly decided and should not be followed by thiscourt. In Sykes, thetrial
court imposed consecutive sentences for three of defendant’s crimes
(violations of Penal Code section 422) under Penal Code section 667,
subdivisions(c)(6) and (c)(7) [Threestrikeslaw]. (Id. at pp. 9240-9241.) On
appeal, defendant asserted the court’ sfactual determination to be made under

Penal Code section 667, subdivision (c)(6) — whether the crimes were

* Thisquestion is currently on review in the California Supreme
Court in People v. Black, review granted July 28, 2004, S126182. The
court asked for briefing on two issues, one of which is“What effect does
Blakely have on the trid court’ simposition of consecutive sentences?”’
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“committed on the same occason” or “ar[ose] from thesameset of operative
facts” —which would dictate whether sentence for the crimes had to be served
consecutivey, wasrequired under Blakely to be made by thejury based onthe
beyond a reasonable doubt standard. (Id. at p. 9241.)

Rejecting the argument, the reviewing court found that “[n]either
Blakely nor Apprendi purport to create ajury trial right to the determination
asto whether to impose consecutive sentences.” (Sykes, supra, 04 D.A.R. at
p. 9242.) In addition, it reasoned both cases involved only sngle counts and
their historical bases did not involve consecutive sentencing. Further, the
court declared the consecutive sentencing decision, made after the guilt
finding, did not involve the facts necessary to prove the statutory offense.
(Ibid.)

Those facts which affect the appropriate sentence within the

range of potential terms of incarceration for each offense are

subject to Blakely and Apprendi; this constitutional principle

does not extend to whether the sentences for charges which

have been found to be true beyond a reasonable doubt shall be

served consecutively.

(Ibid.) But the logic of the court conflicts with the reasoning of both
Apprendi and Blakely.
Notably, neither case discussed the application of the principles cited

therein to a consecutive sentencing choice because neither case dealt with

such a question. Accordingly, their silence on the matter cannot be
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understood as an affirmative expression that the principles expressed therein
did not apply in this context. Further, the Sykes court falls into the same
intellectual error, describing the consecutive sentencing determination as a
“sentencing factor,” that the Supreme Court counseled against in Apprendi,
where the government tried to characterize the increase in sentence as based
on a sentencing factor and not an element of the offense.

The question is whether the factual determination would expose
defendant to punishment that would exceed the maximum punishment
allowed based on the jury’ sverdict alone. (Apprendi, supra, 530 U.S. at pp.
482-483.) “Despite what appears to us the clear ‘elemental’ nature of the
factor here[at issue in Apprendi], the relevant inquiry is one not of form, but
of effect -- does the required finding expose the defendant to a greater
punishment than that authorized by the jury's guilty verdict?’ (Id. at p. 494.)
Clearly, the factual determination at issue did just that.®

Without such afactual determination, for the three violationsof Penal

Codesection 422, defendant Sykeswasfacingamaximumterm of threeyears.

®> Additionally, the Court of Appeal’sfocus on the timing of the
factual determination made whether to impose consecutive sentences —
made after the jury’ s guilt determination — is not relevant to the analysis.
The question at hand is the effect of the factual finding, not whenitis
made. Use of such reasoning by the Court of Appeal placesform over
function, an analysis specificadly decried in Apprendi.
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However, once the court made the factual findingsit did, defendant faced a
maximumtermof 4-years, 4-months(3-yearsfor thefirg count, and 8-months
each for the remaining two counts). (Pen. Code, 88 18, 422, and 1170.1.)
Clearly, a term of 4-years, 4-months is greater than a term of 3-years.
Accordingly, thereviewing court’ sanalysisisincorrect and this court should
not follow the Sykes opinion.

5. THE ERROR ISNOT WAIVED FOR FAILURE TO
OBJECT AT THE TIME OF SENTENCING.

No objection is necessary to preserve this federal constitutional issue
for review. “Not al claimsof error are prohibited in the absence of atimely
objectionin thetrial court. A defendant is not precluded from raising for the
first time on appeal aclaim asserting the deprivation of certain fundamental,
constitutional rights. (Citations.)” (People v. Vera (1997) 15 Cal.4th
269,276; accord, People v. Saunders (1993) 5 Cal.4th 580, 589, fn. 5
[“ Defendant’ sfailureto object . . . would not preclude his asserting on appeal
that hewasdenied hisconstitutional right to ajury trial. (Citations.)”]; People
v. Holmes (1960) 54 Cal.2d 442, 443-444 [constitutional right to jury trial];
People v. Belmares (2003) 106 Cal.App.4th 19, 27.)

Furthermore, appellate courts will not insist upon an objection in a
lower court where the objection would have been futile at the time. This

exceptionisapplicablewherethe statutory or caselaw binding thelower court
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at the time would have precluded the claim. (People v. Birks (1998) 19
Cal.4th 108, 116, fn. 6.) Until the holding in Blakely, it would have been
pointless to demand ajury trial or areasonable doubt standard on determinate
sentencing decisions, because, as discussed above, California statutory and
case law unequivocally required judicial fact-finding under a preponderance
of the doubt standard. (SeePeoplev. Turner (1990) 50 Cal.3d 668, 703 [tria
objection not required when the pertinent law later changed so unforeseeably
that it is unreasonable to expect trial counsel to have anticipated the change.)
Finally, this claim is cognizable by this court because it comes within
Penal Code section 1259, allowing appellate review of any instruction
affecting the defendant’ s* substantial rights’. Here, the claimispremised on
acompletefailuretoinstruct thejury on the factors permitting sel ection of the
upper term and consecutive sentencing —which are “elements” of the crimes.
C. THE TRIAL COURT’'S ERROR IS REVERSIBLE PER SE
BECAUSEIT DEPRIVED APPELLANT OFHISRIGHT TO

A JURY TRIAL.
Because theerror involvesthefundamental rightto ajury trial, aswell
as the application of the appropriate burden of proof as to the factua
determination, the error is a structural one and requires reversa per se.

(Sullivan v. Louisiana (1993) 508 U.S, 275 [113 S.Ct. 2078, 124 L .Ed.2d

182].)
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In the case of Arizona v. Fulminante (1991) 499 U.S. 279 [111 S.Ct.
1246, 113 L.Ed.2d 302], a bare majority of the Supreme Court discussed the
application of harmless error analysisto varioustypesof constitutional error.
It noted the common thread in those cases in which harmless error applied to
assess whether reversa was required: “each involved ‘trial error’ -- error
which occurred during the presentation of the caseto thejury, and which may
therefore bequantitatively assessed in thecontext of other evidence presented
inorder to determinewhether its admissionwas harmlessbeyond areasonable
doubt.” (Fulminante, supra, 499 U.S. at pp. 307-308.) Thus, this type of
error is assessed with respect to itsimpact on the factfinding process at trial.
(Deleware v. Van Arsdall (1986) 475 U.S. 673 [106 S.Ct. 1431, 89 L.Ed.2d
674].)

Those casesthat involve structura error, however, i.e., wherethereare
“structural defectsin the condtitution of thetrial mechanism,” defy harmless-
error standards. (Fulminante, supra, 499 U.S. at p. 309.) In classifying these
errors, the court stated:

Each of these constitutional deprivationsisasimilar structural

defect affecting the framework within which thetrial proceeds,

rather than simply an error in the trial process itself. "Without

these basic protections, acriminal trial cannot reliably serveits

function as a vehicle for determination of guilt or innocence,

and no criminal punishment may be regarded as fundamentally
fair."
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(1d. at p. 310, quoting Rose v. Clark (1986) 478 U.S. 570, 577-578[106 S.Ct.
3101, 92 L.Ed.2d 460].) This type of error necessarily renders the trial
fundamentally unfair. (Rose, supra, 478 U.S. at p. 577.)

Application of theseruleswasmadein Sullivanv. Louisiana, wherethe
high court considered whether to apply the harmless error standard where the
trial court’s instruction to the jury on the reasonable doubt standard was
constitutionally deficient. The court answered the question in the negative.
(Sullivan v. Louisiana, supra, 508 U.S. at pp. 280-282.)

To arrive at this determination, the court recognized that the right to
jury tria is “fundamental to the American scheme of justice.” (Sullivan,
supra, 508 U.S. at p. 277.) “The right includes, of course, as its most
important element, the right to have a jury, rather than the judge reach the

mn

requisite finding of ‘guilty.”” (Ibid.) Inassessing guilt, the jury must use the
beyond-a-reasonable-doubt standard. (ld. at pp. 277-278.) Although most
constitutional errors are subject to harmless error review (id. at p. 279,
referencing Arizonav. Fulminante, supra, 499 U.S. at pp. 306-307), the court
noted that some errors would defy such analysis. (Sullivan, supra, 508 U.S.
atp. 279.) Todeterminewhether theinstant case presented such an exception,

the court reviewed the question that harmless error analysis asks. Such

analysis does not examine the error in the abstract, but asks what effect the
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error had on the guilty verdict at hand. (Ibid.) Thus, thequestion iswhether
the guilty verdict in a particular trial was unattributable to the error. (Ibid.)

After assessing the reviewing court’ s appropriate role in the harmless
error determination, the high court determined application of such a role
would be illogical where the error at hand was the lack of a jury verdict.
(Sullivan, supra, 508 U.S. at p. 280.) Because there was no jury verdict, the
entire premise of harmless error review was absent.

There being no jury verdict of guilty-beyond-a-reasonable-

doubt, the question whether the same verdict of guilty-beyond-

a-reasonable-doubt would have been rendered absent the

constitutional error isutterly meaningless. Thereisno object, so

to speak, upon which harmless-error scrutiny can operate. The

most an appellate court can concdudeisthat ajury would surely

have found petitioner guilty beyond areasonable doubt -- not

that thejury'sactual finding of guilty beyond areasonable doubt

would surely not have been different absent the constitutional

error. That isnot enough. The Sixth Amendment requiresmore

than appellate specul ation about a hypothetical jury'saction, or

else directed verdicts for the State would be sustainable on

appedl; it requires an actual jury finding of guilty.
(Sullivan, supra, 508 U.S. at p. 280, internal citations omitted and italics
original.) Where there isno essential connection between the jury’s verdict
and thebeyond areasonable doubt factfindi ng missionof thejury, areviewing

court would engage only in speculation. The Sixth Amendment demands

more. (lbid.)
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The error in the instant case is akin to that in Sullivan, because it
affected the entiretrial process. Appellant wasdenied hisrighttojury trial on
the factor that would affect the court’ s aggravated sentencing consideration
and thetria court determined these factors using the improper, lower burden
of proof. Asin the Sullivan case, where there is no jury verdict on the
factfinding at issue, it would be illogica to determine whether the error
affected the factfinding. There is Smply no “object” or verdict to review.
The error cannot be assessed. It isnot that some error in an otherwise overall
correct trial process occurred, i.e., an improper or omitted jury instruction; it
is that the entire processsmechanism of the factfinding procedure was
erroneous. In such a situation, harmless error analysis is inappropriate.
Consequently, reversal isrequired as a matter of course.

The California Supreme Court has applied the Chapman® standard of
review in analyzing an Apprendi error in People v. Sengpadychith (2001) 26
Cal.4th 316, 324. But in that case, the error at issue was the trial court’s
failure to instruct the jury on the primary activities element of the criminal

street gang enhancement provision. (lbid.) In other words, it was merely

® Chapman v. California (1967) 386 U.S. 18 [87 S.Ct. 824, 17
L.Ed.2d 705]. Under Chapman, the error is harmlessif, beyond a
reasonable doubt, “it did not contribute to the verdict obtained.” (Id. at p.
24.)
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instructional error to the correct trier-of-fact and under the correct burden of
proof —therewasan error, but the overall factfinding mechanismwas correct.
(See also People v. Sott (2001) 91 Cal.App.4th 1197, 1209 [Chapman
applied to error in faling to provide jury instructions fully defining the
elements of the enhancement].) Here, on the other hand, the error is the
completeremovad of thefactual determination fromthejury and theuse of the
wrong burden of proof in making that determination. Because the nature of
the errors are different, Sengpadychith does not control the evaluationin this
case.

D. EVEN UNDER CHAPMAN, REVERSAL IS REQUIRED.

And even if Chapman does apply, reversal is required.” The
government cannot show beyond a reasonable doubt that the error did not
contribute to the trial court’s finding. If the error is considered a failure to
instruct on the element of the crime, guidance from the high court’ sopinion
in Neder v. United States (1999) 527 U.S. 1[119 S.Ct. 1827, 144 L .Ed.2d 35]
is helpful. In that case, the high court determined harmless error analysis

applied to assess whether the failure to instruct on the element of a crime

" Thedifficulty of this analysis— trying to determine how ajury
would have ruled if it, as opposed to the court, had considered appellant’s
case — shows how the error is a structural one requiring reversal per s.
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constituted reversible error. There, the court made dlear, the error cannot be
found harmlessif the omitted element is susceptible to dispute.

If, at the end of that examination, the court cannot conclude

beyond a reasonable doubt that the jury verdict would have

been the same absent the error -- for example, where the

defendant contested the omitted element and raised evidence

sufficient to support acontrary finding -- it should not find the

error harmless.
(Id. at p. 19.) Here, it cannot be said that, without the error, the decision
would have been the same. Had ajury considered appellant’ s case instead of
the court, it is possible the jury might have characterized appellant’ s actions
differently. While there was some fighting involved during the smoke shop
incident, the jury may not have characterized the incident the same. Rather,
the jury might have considered the incident a typical robbery. Further, the
jury could have considered both incidents (the smoke shop and the 7-11) as
one period of aberrant behavior, not separate incidents, as defense counsel
argued. (R.T. p. 750.) Moreover, the jury may not have considered
appellant’s prior conduct to be violent and may not have characterized his
performance on probation as poor. Simply, the jury may have viewed the
crime differently than the court. And certainly, the jury did have some

reservations about the case as it rendered a not true finding on the most

serious enhancement — intentional discharge of afirearm under Penal Code
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section 12022.53, subdivision (c). (C.T. pp.441-442.) Thus, it cannot besaid

the error was harmless. Reversal isrequired.
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CONCLUSION
For the reasons outlined above, appellant’ s case must be remanded for
resentencing proceedings that comply with the United States Constitution.
Dated: Augus 3, 2004 Respectfully submitted,
APPELLATE DEFENDERS, INC.
Cindi B. Mishkin
Staff Attorney

Attorney for Defendant and Appellant
Joshua Edward L opez
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