 SEQ CHAPTER \h \r 1IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FOURTH APPELLATE DISTRICT

DIVISION  ____________

	THE PEOPLE OF THE STATE OF CALIFORNIA,

Plaintiff and Respondent,

vs.  

                                        ,

Defendant and Appellant.


	Court of Appeal

No. 

Superior Court

No.  


APPEAL FROM THE SUPERIOR COURT OF ___________ COUNTY
Honorable _________________, Judge

APPELLANT’S REQUEST TO STRIKE THE 

APPELLANT’S OPENING BRIEF AND TO 

REPLACE WITH NEW OPENING BRIEF
TO THE HONORABLE __________________, PRESIDING JUSTICE, AND TO

THE HONORABLE ASSOCIATE JUSTICES OF THE COURT OF APPEAL OF THE STATE OF CALIFORNIA, FOURTH APPELLATE DISTRICT, DIVISION _______:


Appellant, __________________________, respectfully requests that this court strike the appellant’s opening brief filed on ___________________ and to grant appellant permission to file the new, substituted opening brief enclosed with this motion.


This motion is based upon the present moving papers, the supporting memorandum of points and authorities, and the declaration of appellate counsel (Exhibit A).

MEMORANDUM OF POINTS AND AUTHORITIES


A party may file supplemental briefing with the permission of the Presiding Justice of the Court of Appeal.  (Cal. Rules of Court, rules 8.200(a)(4), 8.360(a), & 8.50.)  


Appellate counsel has an obligation to raise meritorious claims of error on appeal.  (Anders v. California (1967) 386 U.S. 738, 743-744 [87 S.Ct. 1396, 18 L.Ed.2d 493]; People v. Johnson (1981) 123 Cal.App.3d 106, 111.)

The appellant’s right to effective assistance of appointed appellate counsel requires that where an arguable claim of error is omitted from the initial briefing, appellant’s counsel take steps to present that claim of error to the reviewing court in supplemental briefing.  (See In re Smith (1970) 3 Cal.3d 192, 202-204.)


Based on appellate counsel’s declaration, an issue presented in the opening brief was not presented correctly, a correction would require restructuring of the argument, and a new brief would be more appropriate than to attempt to correct the mistake in supplemental briefing. (Exhibit A.)   


Dated:




Respectfully submitted,






Attorney for Appellant and Defendant

EXHIBIT  A
(DECLARATION OF APPELLATE COUNSEL)
DECLARATION OF _____________________

I, ____________________________, declare:

1.
I am appointed counsel for appellant ________________ in case number __________________.

2.
On _____________________, I filed the appellant’s opening brief.

3.
After filing the appellant’s opening brief, I became aware that an issue I raised was not presented and argued correctly.  I incorrectly argued and confusingly mischaracterized some of the prosecutor’s conduct as being based on admitted evidence.  I consulted with a staff attorney at Appellate Defenders, Inc., and we both agreed that, because new briefing to correctly address the issue required restructuring an entire section of the brief, it would be more appropriate to submit a new opening brief rather than attempt to correct the mistake in supplemental briefing.  We concluded that a supplemental brief would be confusing for the court and for the parties. 

4.
On ___________________, I spoke by telephone with the Deputy Attorney General assigned to the case for respondent, ______________.  (He/she) informed me that (he/she) did not object to my filing a new opening brief.


I declare under penalty of perjury, pursuant to the laws of the State of California, that the foregoing is true and correct.

Dated: ___________________                           ______________________________








Attorney for Appellant 
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