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TO THE HONORABLE PRESIDING JUSTICE _____________AND ASSOCIATE JUSTICES OF THE COURT OF APPEAL OF THE STATE OF CALIFORNIA FOURTH APPELLATE DISTRICT, DIVISION ___________:


Pursuant to California Rules of Court, rules 8.272(c), 8.366(a), appellant ___________ hereby moves to recall the remittitur the court issued on _____________ and to reinstate his appeal. The grounds for this 

motion are that, after the issuance of the remittitur, intervening new authority, contrary to state law relied upon by this court in its opinion, was issued by the United States Supreme Court in Melendez-Diaz v. Massachusetts (2009) 557 U.S. ___ [129 S.Ct. 2527; 174 L.Ed.2d 314] (Melendez-Diaz).  


This motion is based upon the California and United States Constitutions, rules 8.272(c)(2), 8.366(a) of the California Rules of Court, the accompanying memorandum of points and authorities, the attached exhibits, and on all files and records in Fourth Appellate District case number _____________.

Dated: 



    
Respectfully submitted,


                                              

________________

Attorney for Appellant and Defendant

MEMORANDUM OF POINTS AND AUTHORITIES

I.     
INTRODUCTION.

On appeal, appellant argued reliance on lab tests performed by an absent criminalist violated appellant’s Sixth Amendment rights as construed in Crawford v. Washington (2004) 541 U.S. 36 [124 S.Ct. 1354, 158 L.Ed.2d 177] (Crawford), requiring reversal of count six, unlawful possession of a controlled substance, methamphetamine, in violation of Health and Safety Code section 11377, subdivision (a).  On March 17, 2008, the United States Supreme Court granted certiorari in Melendez-Diaz, to address the issue whether a state forensic analyst’s laboratory report prepared for use in a criminal prosecution is “testimonial” evidence subject to the demands of the Confrontation Clause, as held in Crawford, supra,  541 U.S. 36.  On January 23, 2009, this court held that the laboratory reports and expert testimony were nontestimonial, as neutral, contemporaneous recordations of observable events, and no constitutional violation resulted from the admission of the laboratory reports and expert testimony by an expert who did not personally test the methamphetamine, relying on People v. Geier (2007) 41 Cal.4th 555 (Geier).  (Opinion at pp. 

8-10.)  On April 1, 2009, the California Supreme Court denied review.  (Exhibit A.) 


On June 25, 2009, after the issuance of the remittitur in this case (Exhibit B [remittitur issued April 13, 2009]), but before the appeal in this matter was final as to all courts, in that the 90 days to file a petition for writ of certiorari had not expired (U.S. Supreme Ct. Rules, rule 13.1), the United States Supreme Court decided Melendez-Diaz.  In Melendez-Diaz, the United States Supreme Court held that a drug analyst’s affidavit discussing the nature of the substance tested and its weight was a testimonial statement for purposes of the Sixth Amendment, and as such, absent a showing of unavailability and a prior opportunity for cross-examination, a defendant is entitled to confront the analyst at trial.  The majority found this to be a “rather straightforward application” of Crawford.  The appeal must be reinstated due to this intervening new law.

II.
THIS COURT SHOULD GRANT APPELLANT’S MOTION TO RECALL THE REMITTITUR AND REINSTATE THE APPEAL BECAUSE OF INTERVENING NEW LAW.

Rule 8.272(c)(2) of the California Rules of Court provides: “On a party’s or its own motion or on stipulation, and for good cause, the court may stay a remittitur’s issuance for a reasonable period or order its recall.”  Further, long-established case law provides for a remittitur to be recalled 

and an appeal to be reinstated when intervening new law requiring a different result has been issued or similar circumstances undermining the original decision are discovered.  (E.g., People v. Mutch (1971) 4 Cal.3d 389, 396-397 [recall of remittitur ordered after California Supreme Court interpreted statute in subsequent decision]; In re Grunau (2008) 169 Cal.App.4th 997, 1002-1003 [recall of remittitur based on ineffective assistance of counsel]; People v. Valenzuela (1985) 175 Cal.App.3d 381, 388 [recall of remittitur because of ineffective assistance of counsel on appeal], disapproved on other grounds in People v. Flood (1998) 18 Cal.4th 470.)  


A.
Basis of Error.


In the present case, over defense objection, the trial court permitted the forensic criminalist to testify regarding the results of lab tests performed on the substances found in appellant's possession by another criminalist.  (2RT 276-287.)  Defense counsel specifically objected to the expert testimony on the grounds that the criminalist did not perform the tests or form the conclusions, the evidence was hearsay and did not fall within the business records exception, and the lab reports were testimonial and accusatory in nature.  (2RT 276, 322-323.)  The prosecution cited Geier, supra, 41 Cal.4th 555, in support of the argument that there was no 

testimonial confrontation clause issue with respect to testimony regarding lab reports by different lab technicians within the same facility, because it fell within the business records exception and a NIK test performed by a detective confirmed that at least one of the quantities was methamphetamine.  (2RT 276-279.)  The trial court overruled the objection in light of Geier.

B.  
The Trial Court Erred in Allowing the Expert Testimony.


In Geier, supra, 41 Cal.4th at page 596, the defendant objected to expert testimony of the director of a laboratory regarding DNA testing that she did not personally perform based on his Sixth Amendment right of confrontation as construed by the United States Supreme Court in Crawford, supra, 541 U.S. 36.  The California Supreme Court held that the lab reports relied upon by the director were nontestimonial and did not implicate the Confrontation Clause.  (Geier, supra, 41 Cal.4th at p. 607.)  The court held that “a statement is testimonial if (1) it is made to a law enforcement officer or by or to a law enforcement agent and (2) describes a past fact related to criminal activity for (3) possible use at a later trial.  Conversely, a statement that does not meet all three criteria is not testimonial.”  (Id. at p. 605.)  The court found that the second criterion was not met because the lab reports were a contemporaneous recordation of 

observable events rather than the documentation of past events.  (Ibid.)  The court found that the lab reports were business records.  (Id. at p.606.) 


Geier does not comport with Melendez-Diaz and Crawford, supra, 541 U.S. at pp. 54, 68 [prosecution may not introduce testimonial hearsay against a criminal defendant unless the declarant is unavailable and the defendant has or had an opportunity for cross-examination].)  In Melendez-Diaz, the prosecution introduced certificates of state laboratory analysts, stating that material connected to the defendant was cocaine.  (129 S.Ct. at p. 2531.)  The United States Supreme Court held that the admission of the certificates violated the defendant’s Sixth Amendment right to confront the witnesses against him.  (Id. at pp. 2532-2534, 2542.)  The high court reasoned that the certificates were affidavits, which fall within the “‘core class of testimonial statements’” covered by the Confrontation Clause.  (Id. at p. 2532.)  It found that the certificates were made “under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial,” (Ibid., quoting Crawford, supra, 541 U.S. at p. 52 (internal quotations omitted) and their “sole purpose . . . was to provide ‘prima facie evidence of the composition, quality, and the net weight’ of the analyzed substance.”  (Melendez-Diaz, supra, 129 S.Ct. at p. 2532, quoting  Mass. Gen. Laws, ch. 111, § 13 (italics 

in original).)  It concluded that it was a “rather straightforward application of our holding in Crawford,” (id. at p. 2533) and rejected the arguments to avoid the application of Crawford, including the arguments that the witnesses are not accusatory, the statements were contemporaneous with their observations, the affidavits are business records, and the statements result from neutral scientific testing (id. at pp. 2533-2540).  Thus, the lab reports used in the present case to prove an element of the crime were testimonial and were prepared solely for the criminal prosecution of appellant.  The lab reports and expert testimony were erroneously admitted in violation of appellant’s Sixth Amendment rights.


C.
The Error Was Prejudicial.


Reliance on lab tests performed by the absent criminalist violated appellant's Sixth Amendment rights as construed in Crawford.  Confrontation clause violations are subject to federal harmless-error analysis under Chapman v. California (1967) 386 U.S. 18, 24 [87 S.Ct. 824, 17 L.Ed.2d 705].  (Delaware v. Van Arsdall (1986) 475 U.S. 673, 681 [106 S.Ct. 1431, 89 L.Ed.2d 674].)  Here, the error was not harmless beyond a reasonable doubt.  The only evidence presented that the substance found in appellant’s possession was methamphetamine was the testimony of criminalist who did not perform the test.  The trial court specifically 

stated that it would grant defendant’s motion to dismiss pursuant to Penal Code section 1118 if the only evidence presented was that a NIK test was performed on the substance.  (2RT 279.)  Therefore, count six, unlawful possession of methamphetamine, in violation of Health and Safety Code section 11377, subdivision (a), should be reversed. 


Good cause exists to recall the remittitur and reinstate appellant’s appeal on the grounds of intervening new law. 

CONCLUSION

  As demonstrated, Melendez-Diaz, decided after the remittitur in this case, requires a different result.  Petitioner requests the recall of the remittitur and reinstatement of his appeal because the state law applied in the opinion is contrary to an intervening decision of the United States Supreme Court.  

Dated: 



    
  
Respectfully submitted,





  


___________________







 
Attorney for Appellant and Defendant

INSERT PROOF OF SERVICE
