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NOTESFROM THE EXECUTIVE DIRECTOR
by Elaine A. Alexander
Executive Director

I would like to address a number d topics and
recent developments, both large and smdl, in this
edition of the column.

Usid June daims crunch

Asmogt attorneys are awvare, it is necessary clams
be received by the AOC by the end of the fisca year,
June 30, in order for them to be paid from this year's
budget. If they arrive laer, they will be paid from the
next fiscd year budget, and that will have to await
resolution of any impasse that might arise between the
Governor and Legidaure (which in some years has
gone on for weeks).

Claims must arrive at ADI by MONDAY,
JUNE 22, to ensure we can ship them to the AOC by
the end of the fiscd year. Claims have to go through a
number of steps, and we often have about 50% more
cdams in June than in any other month. Although we
give dams high priority, especidly in June, we do need
that cushion.

Evauationsto pand attorneys
We have sent a malling to the pand describing
ADI's pilot project for sending systematic evauations to

pand atorneys. To summarize the main points in the
malling:

Evaduations will be sent autamdicdly if the case is
one of the attorney's first eght on the pand or if the
grade is less than satisfactory. They will be sent on
requed if the case is one of the atorney's first eight
independent appointments, if the case is officdly
assded, or if the atorney has formdly been
notified she is on probation with ADI.

(This was not mentioned in the mailing, but if an
attorney for some reason does nat want to

receive evaluations in the two "automatic"
situations, s’/he should notify usinwriting. Such
a waiver of course leaves the attorney in no
position to complain of any alleged discourtesy
because of failure to warn before removal,
denial of independent cases, or other action.)

The overdl grade will be summarized as (a) "good
or better," or (b) meeting minimum ADI standards
but not "good or better,” or (C) less than satisfactory
under ADI standards. Comments, including strong
and week points, will follow.

The pand atorney may comment on the evauation
by writing to the executive director.

In order to put evauations in context, the mailing
adso discussed the advisory paragreph. The
paragraph says, in essence: Each evauation covers
the panel attorney's work to date on the particular
cae. It may be revised because of later

information or after review
(Continued on page 2)
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by the executive director. Pand membership
requires, on average, at least good or better work
overdl. It dso depends on the individud's performance
relative to others.

The pilot project will goply to briefs filed on or
after May 1, 1998. It will be evauated after 6
months and again after 12 months.

(With respect to the starting date -- at the time this
is being written, near the end of April, our
computer programmer is still working to create
a feedback form from the internal evaluation.
We hope it isready by May 1. If it is not, there
will be some delay in sending out the forms, but
we dtill will do feedback evaluations
retroactively to May 1.)

il : : Ny

In the past ADI has limited payment for routine
extensons of time to 0.3 hours and have included firgt
extensons in that category because usudly the courts
grant them without especidly eaborate explanation.

After being questioned about this matter and
discussing it with the other projects, we have decided in
the future to dlow up to the full guiddines time of 0.5
hours for first extensons, if that time seems reasonable
for the extenson request that was filed. Although
extendve judificaion is usudly not required for firg
extengons, it does take time to assemble the relevant
information and cregte the form the first time,

Subsequent extenson routine requests, which
merdly update the firgt, will be limited to 0.3 hours, as
before; this is a dtatewide practice.  Non-routine
requests will be judged by the guidelines and the overal
criterion of reasonableness.

I : iion of dams| I
AQOC

Plans are being drawn for the gppellate projects to
submit clams to the AOC by computer, rather than
paper. Teding will begin in July. The sysem will
require use of a new clams form. The form will be
mandatory once the new system goes into effect. Once
the new form is drafted, the AOC will dert providers of
computer clams programs, so that they can distribute
the revised verson.

It is hoped the new system will speed up payment
of dams by diminating mailing, handling of paper, and
manud entry of data at the AOC.

o reiecti it

Our pardegds will probably be asking you for an
explanation for rgecting a case offer. Thisis not being
nosy or trying to put you on the spot. The Appdllate
Indigent Defense Oversght Advisory Committee is
sudying, among other things, the effect of the increased
rates in capital cases on avallability of counsd for Court
of Apped cases. They have asked the projects to
collect data on the frequency of rgections and reasons
therefor. The information will be helpful to us too, in
our effort to meke the mos efficient use of pand
resources. Thanks very much for cooperating when we
ask.

briefs Cfferer | i

All appdlate atorneys at one time or another must
ded with a client who wishes to file a pro per brief, or
a least to preserve the option of filing one.  ADI
through its appointment function aso regularly faces
clients who wish to represent themselves in the entire

appedl.

The right to sdf-representation on gpped is not
edablished. Although a defendant has the right to sdlf-
representation at trid (Earetta v. Cdifarnia (1975) 422
U.S. 806 [45 L.Ed.2d 562, 95 S.Ct. 2525]), the case
of Ln re Walker (1976) 56 Cal.App.3d 225, held there
is no such right on apped. Hinesv. Enamato (9th Cir.,
1981) 658 F.2d 667, 677, and Pegple v. Ashley
(1963) 59 Cdl.2d 338, 358, indicate that, whatever the
right to sdf-representation on goped might be, it is
preserved if the gppellant is permitted to file a pro per
brief in addition to the brief filed by counsd.

Wefed asapolicy matter it usualy makes senseto
support a request by the client to file a pro per brief,
even though the cdlient has an appdlate attorney. The
grest maority of defendants who at first say they want
to represent themselves change their minds if they are
told they can probably file their own brief if dissatisfied
with counsd's. The large mgority of those who accept
counsdl never do file their own brief once they see how
well counsd has argued. When they do file, courts
often find the pro per issues can be dedt with
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summarily; on the other hand, if the court thinks some
issues have possble merit, it can ask counsd for
briefing, thus forestaling later habeas corpus based on
ineffective assstance of gppdlate counsd. Thus the
policy deters a great ded of pro per activity and
obviates some post-appeal proceedings. It also leaves
the dient more likdy to fed a "day in court" was
provided.

Court policies vary; the court may not
automaticaly accept a pro per brief submitted by a
client dready represented by an atorney. In some
divisons, it may be hdpful for you to support the
request to file the brief and give reasons why doing so
would be in the interests of justice and/or efficiency.
Please check with ADI if the matter comes up.

Sometimes, of course, a pro per brief can be
harmful, as when it atacks the arguments you have
made or reveds facts detrimentd to the client. In such
a gtuation, after trying to dissuade the client from filing
the brief, you may have to make the hard decison
whether to support it and thus honor your client's
wishes, or not support it and thereby promote what you
judge to be your client's best interests.

Wende- Anders briefs

The Attorney Generd's petition for rehearing and
rehearing en banc in the Ninth Circuit case of Rabhins
v. Smith (1997) 125 F.3d 831, has been pending since
October 8. That case hed no-merit briefs (Alende
briefs) must include a statement of lega issues and
discusson of authority, as required by Anders v.
Cdifarnia (1967) 386 U.S. 738 [18 L.Ed.2d 493, 87
S.Ct. 1396]. This didrict's podgtion has been and
continues to be that no-merit briefs require compliance
with Anders.[]

Paul Bell Memorial Award --
Lynda Romero, First Award
Winner

Lynda Romero was on the Appellate Defenders,
Inc. gaff for about nine years, riang from a fairly new
attorney to one of ADI's office leeders. She l€ft to go
on the pand in 1988 and has been one of ADI's highest
ranked attorneys on the panel since.

Ms. Romero is an exceptiondly fine attorney. Her
work is consistently ranked excdlent. She has handled
every kind of gpped, including the mogt sengitive and
complex. Her writing, andyds, and research are
outstanding; she is impeccably thorough and
responsible; she cares for her clients and aways puts
their interestsfirs. The various divisons of the Court of
Apped regard her with the highest repect.

Ms. Romero is dso aleader. Sheisincredibly well
organized, gets aong with people extremey well, and
has cregtive ideas. While she was a gaff atorney at
ADI, everyone looked to her for advice and good
sense, and she initiated ADI's training program, team
system, and newdetter. She has chaired the State Bar
Committee on the Appellate Courts and organized the
fird-ever (and highly successful) conference for the
Committee on Women in the Law. She has been
indrumenta in developing the San Diego Appelae
Lawyers group and in encouraging the continudly
excellent educationa programs they sponsor. She has
been active in the La Raza lawyers organization, the
Crimind Defense Bar Asociaion, Crimind Defense
Lawyers Club, and the Appdlate Court Committee of
the San Diego County Bar Association.

(Continued on page 4)

Most importantly for purposes of this award, sheis
truly committed to the cause of indigent defense, which
has been dmost her entire career. Her dedication is
shown in her care for her clients and her energetic
leadership in bar activities focusing on indigent gppellate
representation. Paul especidly appreciated the
invauable support she has dways given ADI. A prime
example is her decison to stay with ADI during the
1983 trandtion from the State Public Defender to the
current system.  Although ADI's future was quite
dubious &t the time (the entire saff had pink dips from
the State Public Defender and was running into
incessant roadblocks in deding with the Adminidrative
Office of the Courts), she urned down a chance for
employment with the Attorney Generd to Stay with
ADI.

Lynda was a great persond friend to Paul, as well.
During his illness she regularly took time off from her
practice to drive him to the hospitd for treetments. He
regarded her with the highest respect and admiration.
Lynda is a great credit to our memory of Paul and the
professiona excellence for which he stood.l
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Update On "CPC _ _ o
Developments" By Anna Augmentations In Divison Two

M. Jauregui, Staff Attorney

In our January, 1998 Newdetter, we featured an
aticle entitted "Recent "CPC' Developments in the
Fourth Didrict." On February 3, 1998, the Cdifornia
Supreme court granted review in the case highlighted in
our article, People v. Mendez, S066175, formerly
(1997) 58 Cd.App.4th 773. The question presented
for review is, "Did a defendant's failure to file a timey
request for a cetificate of probable cause preclude
consderation of issues going to the vaidity of his guilty
plea?’

Until the issue is resolved by the high court,
gppelate counsd should persst in seeking and obtaining
CPCs when necessary in order to protect the client's
interests on gppeal. As noted in the dnuary article,
Divison Ones and Divison Thregs practice in
responding to late CPCsis congstent with the principles
announced in Pegple v. Clark (1996) 51 Ca.App.4th
575, aDivison One case with which Mendez expresdy
disagreed.

Presumably, Divison Two will continue to adhere
to its pronouncement in Mendez. However, Mendez
suggested that a defendant can seek relief for fallure to
obtain a CPC by filing a petition for writ of habeas
corpus based on ineffective assstance of trid counsd.
(Peaple v. Mendez, supra, 58 Cal.App.4th at p. 783.)
Further, Mendez mentioned that the defendant in that
case never asked the Court of Apped to
relieve him from his fallure to comply with rule 31(d) by
way of a motion for rdief from default. @eople v.
Mendez, supra, a p. 785, fn. 5, citing Ca. Rules of
Court, rules 45(c) and 45(€) and other authorities.)U

Court of Appeal Notices:

Motions Filed in Divisions One,
Two and Three

All three divisons have recently informed ADI that
motions should not be filed with any colored covers or
colored back page. They should aso not have binding.

The divisons would like dl mations filed in normd
pleading fashion, with asngle staple a the top.

For some time, it has been the policy of the Court
Apped, Fourth Appelate Didrict, Divison Two, to
desire augmentation mations to the Court of Apped
raher than a Rule 35(e) letter request to San
Bernardino Superior Court when the latter would
normaly be the method specified in the Cdifornia Rules
of Court. The reason for the policy has been to permit
the Court of Apped better policing of due dates and
management of the appedls. (In other words, a routine
Rule 35(€) |etter to the superior court with notice to the
Court of Appea would not serve to toll any due date.
Both the court and counsdl are dependent upon swift
compliance by the superior court.)

Divison Two has now extended its policy to
Riversde County. All counsd chould utilize
augmentation motions to the Court of Apped in lieu of
Rule 35(¢) requests to the superior court. In the
augmentation motion, counsel should dso indicate that
the motion is being made in lieu of a Rule 35(¢e) request
to comply with the policy of Divison Two.[l

Video
Argument In

Conferencing/Oral
Divison Three

In Divison Three cases, if both counsd are from
San Diego, ord agument by tdevised video
conferencing is avalable. The video conferencing
connects Divison One with Divison Threg's courtroom
for ord arguments which are specidly st for tha
purpose. In lieu of traveling to Divison Three, counsdl
can arrange in advance that counsdl's appearance may
be made at the video conferencing center in Divison
One. Necessary details will be provided by cdling the
Clerk of the Court, Stephen Kdly, at (619) 645-2762.

Upon making any arrangement with Mr. Kely in order
to utilize the video conferencing center for ord
argument, counsd must also contact Divison Thregs
deputy clerk, Jannes McElroy, a (714) 480-3265 to
confirm the arrangements.  Also, counsd is required to
forward a confirming letter to Divison Threg, induding
the case name and appellate court number of the case
to be argued via video conference. Divison Three
encourages participation in this program.
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ERRATA re In re BENOIT

Usudly, an untimely notice of apped is detected by
the appedls clerk in the superior court, and the appesl
does not go forward unless and until the Court of
Apped grants relief from the late filing pursuant to lnre
Benait (1973) 10 Ca.3d 72 Under such
circumstances, Benait rdief istypicaly sought by a daff
attorney at Appellate Defenders, Inc. While pre-appea
Benait reief is an ADI gaff function, for the pand's
educetion, the procedures differ in the three divisons.
These differences are noted in the San Diego County
Ba Association, Appdlae Court Committee's

Appdlate Practice Manual at 2.39-241 at pages
31-32:

Each of the three divisons in the Fourth Didtrict
handle Benait requests differently.  Divison
One, regadless how the request is
denominated (as ether a "peition” or a
"motion”) will handle the request as a mation.

The motion will be ruled upon soldy by the
presding jusice. Divison Three, in contradt,

requires the request to be submitted in the form
of a petition for writ of habeas corpus, and the
petition is assgned to the current writ pand for
athree justice decison. Divison Two does not
concern itsdf with the form of the requed.
Most Benait requests in Divison Two ae
generated by a superior court's "stop notice’
with which the superior court samps a lae
notice of apped "recaived, but not filed." When
Divison Two receives a sop notice, the court
assigns a regular appellate case number (eg.,

BExxxxxx) for tracking purposes. A Benait
request which follows this course is handled as
amation. However, if no notice of apped is
ever atempted to be filed and a petition for writ
of habeas corpus is origindly presented to the
court, Divison Two will handle it as a petition.

However, different responsibilities and policies
are effective when, for whatever reason, an
otherwise untimely notice of appeal slips past the
superior court appeals clerk and the appellate
process begins. In this circumstance, the responsbility
for seeking relief rests with the attorney of record, i.e,
the pand atorney. The policies of the three divisons
are uniform under this scenario; that is, the pand

attorney should seek Benait rdief by means of a
motion. Please note that the information contained in

5.16, p. 157, of the Appdlate Practice Manual is
incorrect in this regard. Readers who possess a copy
of the Manua are requested to correct  5.16 to
conform with the correct policy. That is, for pre-appeal

Benait rdief a reference to 2.39-241 is
(Continued on page 6)
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apropos. For appeds in which a late notice of apped
was processed, dl three divisons want a motion, not a
petition.]

Three

Division Clerk

Assignments

Divison Three has promulgated the following
information which ADI passes on to panel atorneys.
For faster and more effective communications with the
cdeks, pleese note the new assgned termind digit
numbers and respective telephone numbers (area code
714):

Oand 1 Kathy Roy
2and 3 Kathy Ross 480-3266
4and 5 Mary Urena
6and 7 Diane Hernandez
8and 9 Rachd Hahn

Transcript Photocopying

Some pand atorneys have noticed that a few
reporters are now placing notations in the Reporter's
Transcripts  which  indicate that copying of the
transcripts cannot be done without a court order. The
notations appear on the bottom of each page of a
transcript.  There is usudly a specific reference to
Government Code section 69954, subdivison (d).
Under any interpretation of the statute, the message is
inaccurate. Likely questions are discussed below.

1) May | make a copy of the transcript for my
client?

Y es. The gtatute specifically alows reproduction of
the transcript "for internd use™ This is contrasted with
providing copies or selling copies to "any other party or
person.” Since the copy of the transcript is redly the
client's copy, it seems appropriate to make copies of
parts of the transcript for one's own use or for the
client's use. This copying is actudly sanctioned by the
rule.

2) Can a copy of the transcript be made for
another party?

Maybe. Although the statute would seem to prohibit
this, the entire statute may not be applicable to our
cases anyway. First, Government Code section 69954
appears to be applicable only to "Transcripts prepared
with computer assistance . . . ." Subdivison () refersto
"transcripts prepared . . . using computer assistance and
deivered on a medium aother than paper.” Since
subdivison (d) may only address making copies from a
computer disk or copying to another computer disk, the
entire section may be inapplicable.

Second, the statute gpplies only to a party who has
"purchased” a transcript. Since we have not
"purchased”  transcripts,  under  any  definition,
subdivision (d) may not be gpplicable to us.L]
480-3270

Brigfthanking: Boon Or Curse?
480-3268

480\/?7(2)%- processing is both atime-saving benefit while
a the same time a potentid drawback. Too often
counsel (both panel atorneys and deputy attorneys
generd) and sometimes the courts "word-process’
materid from one case to another without adapting the
materia to the present case. Mogt often, the lack of
adaptation is subtle, for example, forgetting to delete an
ingpposite portion, but sometimes it is blatant with the
incorporation of incorrect names, dates, et cetera

The inherent problems in adopting recycled
materids aso goplies to the use of sample arguments.
For the savings of time and expense, pand attorneys
are, indeed, strongly encouraged to utilize briefbanking
and sample argument resources. However, the use of
sample alguments is ONLY adarting point. The pand
atorney remans responsble for editing, updating,
citation checking, and every other function required to
produce a qudity brief. While ADI drivesto keep its
briefbank timely, it is not possble to edit every sample
argument to be applicable to every case. A sample
argument is merely a research tool, a springboard for
further thought and andyss, and should be used
accordingly.]

"Free" $$5$$ And
Considerations

Clams:
Other
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Mileage. There is no such thing as a "free lunch.”
However, there is something which is dmost free
additiona mileage expense. The date employee
mileage reimbursement rate has gone up to 31 centsa
mile. Pand attorneys or ADI employees can clam this
for any trips made after October 1, 1997. In reviewing
cdams, ADI continues to see travel expenses for trips
made after October 1, 1997, at the old rate of 27.5
cents per mile (and even some at the old, old rate of 24
cents per mile!). Pand atorneys are not required to hill
at the new, higher rate and may, of course, subsidize the
date budget by caming less. However, for pand
attorneys who do not desire to subsidize the state (and,
hence, be paid more on claims), therateis 31 cents per
mile. If a clam has dready been pad, however, a
supplemental claim would not be worthwhile and should
not be filed just for the extramileage.

Travel and time to review superior court files. As
counsdl of record, gppointed counsd bears the ultimate
responghility for a case which includes the decison as
to whether to review the superior court file. If thereisa
particular question or concern (which could not be
eadly answered by review by an ADI geff attorney on
an "ambassador” trip), then counsd should review the
superior court file. On the other hand, review of the file
in eech and every case a&in to a fishing expedition
should not be underteken. Rather, the time and
expense spent on travel should be reasonable and
proportiond to the need to see the file. If the trip is
long or expengve, it needs strong judification, and it
would be a good idea for counsd to cdl ADI for
unofficid advice on whether the travel is appropriate.
(We cannot give formd "pregpprovd” for subgtantia
expenditures in the same way the court can.) Counsdl
should try to combine severd cases in one trip, or ask
an ADI "ambassador" to go.

There is NO requirement or perceived need to include
an unbriefed issues page where there is no claimed time
for any unbriefed issue. Pand atorneys are strongly
encouraged not to attach an unnecessary page claming
0.0 hours.

$75/haur tier cases. For whatever reason, there is
some confuson as to what cases qudify for the
$75/hour tier, and ADI has not infrequently received
clamswith theincorrect hourly rate. The criteriaare:

(&) independent, and

(b) ajury trid, and
(¢) in one of these classes:

(1) murder conviction, with gppointment on or after
7/1/95, or

(2) LWORP, with appointment on or after 10/1/95, or

(3) a specified sex crime (PC 208d, 220, 261-2609,
281-294), with appointment on or after 8/1/96, or

(4) record of 3000 pages or more (including augments),
with gppointment on or after 8/1/96.11

Busy, Busy, Busy!

The golden rule . . . telephone etiquette . . .
common courtesy . . . Pand atorneys, PLEASE take
into consideration your clients, court personnd, and
others (such as ADI daff) in your telephone
arangements.  With technology being what it is today,
many pand atorneys ill use a sngle tdephone line
which serves not only for telephone communications but
for faxing as well as Internet use. PLEASE consider
another arrangement and have another business phone
line ingaled (or answering service, message center) for
times when you may be "on ling" for extended periods
or sending or receiving a lengthy fax. Few things are
more frudrating than trying to get an important message
through to a pand attorney (or at least a voice mall
message) and obtaining a congtant busy sgnd.

(Continued on page 8)
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Amongst other criteria in evauding atorney
peformance ae  "Is reiable and cooperative in
working with ADI," "Keeps client informed,” and
"Difficulties in contacting." Podtive evauations (or
avoiding negative evauations) are enhanced when ADI
gtaff can reach an atorney easily.[]

The Briefbank Corner

A sample Request for Order to Decertify the
Record on Apped and to Refile a Corrected Record in
Compliance with Code of Civil Procedure Section 237
is now avalable. You can contact our office for a
copy.U

Alert For Cases Involving
Criminalist Patricia A.
L awson

ADI, among others, has received the following
correspondence  from the Office of the Didrict
Attorney, County of San Diego:

Petricia Aiko Lawson has been charged by the
Didlrict Attorney's Office in case CD134169
(DA PA482301) with crimes which occurred
during her employment as a crimindigt for the
San Diego Police Department.

The Didrict Attorney's Office has previoudy
notified counse in cases where Ms. Lawson
was a witness, and has sent letters and
discovery materid to various attorney groups
and bar associations, informing them of Ms.
Lawson's stuation. We are currently in the
process of advisng specific counsd, aswdl as
the same attorney groups and bar associations,
of the avalability of discovery from her
crimina case. It isour intention to continue to
provide Brady discovery as information
comes to our attention.

Any questions about, or a request for, the
discovery from Ms. Lawson's crimind case
may be made to me at (619) 515-8610.

Sincerely,

James E. Atkins

Deputy Didtrict Attorney

Appdlae and Training Divison
Joins  ADI

Attorney Peggy ONelll joined the ADI daff in
March 1998. A Horida native, Peggy attended the
University of West Florida and earned her Bachdor of
Science degree in Systems Engineering in 1987 and her
Master of Arts degree in Mathematics in 1989. She
worked as a systems engineer for a Department of
Defense contractor in Florida and Cdifornia until 1992
when she decided to pursue alaw degree.

Peggy O'Naill

Peggy attended Cdifornia Western School of Law
where she quickly abandoned her initid interest in
patent law and yielded to the cause of representing
indigent crimina defendants. At Cdifornia Western,
she recaived an American Jurisprudence Award for
Legd Research and Writing, was awarded a Faculty
Scholarship and Service Award, and served asa Legd
Skills Honors Ingructor.  Additionaly, Peggy externed
a the Universty of San Diego School of Law Peatient
Advocacy Legd Clinic which advocates the rights of
menta hedth patients.

Upon graduation from law school and admission to
the bar in 1995, Peggy entered private practice and
worked with severd locd crimind atorneys on date
and federd matters as well as crimind gppeds. She
joined the ADI Pand in November 1996 and the CAP
panel in November 1997.0

ADI Surfs The Internet

Appdlate Defenders, Inc. now has a homepage on
the Internet. (Http://homepage.usr.com/alappeals)
Please come pay our Ste avisit. Although our web Ste
is dill under condruction, it currently contains
information regarding  filing  requirements,  useful
addresses and phone numbers, our misson

(Continued on page 25)



Supplement to the Quarterly Newdetter of Appellate Defenders, Inc.

NUMBER 18

May 1998

HOT TOPICSIN DEPENDENCY, FREEDOM FROM CUSTODY,
AND CONSERVATORSHIP CASES

by Carmela F. Smoncini, Staff Attorney

FIRST OFF...

| hope this issue makes up for the absence of Civil
Tongues in the last issue of the newdetter. There were
s0 many new developments and | had o little time, that
trying to meet the last deadline would have meant a
sacrifice in quality and substance. Because we are now
seding the impact of some of the statutory amendments
which went into effect in January, 1997, where
gopropriate, | will try to offer some tips on how to
handle some of the new problems.

DEPENDENCY CASES
A. Jurisdictional Issues

The Cdifornia Supreme Court recently held that a
finding that an dlegedly sexudly abused child is
incompetent to testify does not preclude admisson of
the child's hearsay testimony. (nre Cindy | . (1997)
17 Cd.4th 15.) In doing so, the court found the court's
cregtion in In re Camen Q. (1994) 28 Ca.App.4th
908, of a child dependency hearsay exception in sexua
abuse cases, was well founded, but that the exception
should be more fully developed to provide specific due
process protections for parents at child dependency
hearings. Specificdly, the court held such statements
were admissble o long as the juvenile court finds
aufficient indicia of rdiability, the child is available for
cross-examination, or there is corroborating evidence,
and other interested parties have adequate notice of the
hearsay statement.

The Court further held that a finding a child is not
competent to differentiate between truth and fasehood
or to understand the duty to tell the truth at the time he
or she is prepared to tetify should not be an absolute
bar to the admisson of the child's hearsay testimony,
but only one circumstance to be conddered in
determining whether the child's statement is rdigble.
The court found that the various circumstances

surrounding the statement that are relevant are not only
the statements spontaneity, but also the precociousness
of the child's knowledge of sexud matters, and the lack
of mativeto lie

B. Dispositional Issues

In In re Damonte A. (1997) 57 Ca.App.4th 894,
the Third Appdlae Didrict found that an order
removing a child from parentd custody, but that
dlowed the minor to remain in the parentd home, is
invalid. The court held that nowhere in the Statutes or
rules is there authorization for the court to declare a
dependency, order the dependent child removed from
the physica custody of its parents, order the care,
custody, control and conduct of the minor to be under
the supervison of the probation officer and then direct
the probation officer to temporarily place the minor
back into the home from which it was removed. The
datutes contemplate that remova of the child from the
physical custody of the parents will result in some other
person or entity having physica custody of the child and
that the child will be placed in an gppropriate home
other than that of the parent who had custody at the
time the petition wasfiled. Asit lacks a satutory bads,
the juvenile court's remova order was hdd invalid,
snce the order permitted the department to circumvent
the requirement of section 361, subdivison (b) that
remova from the parent's physcad custody can be
made only on a showing by clear and convincing
evidence that removd is necessary to avert a subgtantial

danger to the physica hedth or well-being of the minor.
(Continued on page 10)
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The recent revisons to Wdfare and Inditutions
Code, section 361.5, which enlarge the number of
dgtudtions in which a juvenile court may deny
reunification services, has been the subject of a few
recent decisons. In In_re Babhy Boy H. (1998)
Cal.App.4th __ [98 Daily Journd D.A.R. 4179], the
court denied services to mom a the dispostiond
hearing, on the ground the minor's twin haf-sblings,
Cody and Anna, had been freed for adoption in 1995,
and two other children, Wyatt, a full-gbling, and
Shawn, a hdf-sbling, had been declared dependents in
1996. At the same hearing, services were terminated
as to Shawn and Wyaitt, despite the socia worker's
recommendation to extend them due to mother's
"moderate progress.”

On apped, mother challenged the orders as an
abuse of discretion and on grounds the datute is
uncondtitutional, because it () creates an irrebuttable
presumption of inability to parent based on prior court
orders, (b) dramaticaly increases the risk of erroneous
deprivation of parenta rights, (C) is overbroad, and (d)
the harm it addresses is not rlated to the ability to
parent.

The reviewing court affirmed the order on al bases.
First, it noted there is conditutiond entitiement to
sarvices. As to the issue addressing the Santasky v.
Kramer criteria (due process requires a standard of
proof of clear and convincing evidence of unfitness in
order to terminate parenta rights), the court relied on
the holding of Cynthia D v. Superiar Court (1993) 5
Cd.4th 242, which held that the preponderance of
evidence sandard was sufficient "a this late age in the
proceedings.” The court observed that because the
remova order is grounded upon a determination of
detriment by cdear and convincing evidence, the
Santosky standard was met.

The court then went on to say, without explanation,
that section 361.5, subdivison (b)(10) does not create
an irrebuttable presumption of inability to parent,
because "it is the parent's current parenting sKills,
examined in light of a heghtened sandard of proof,
which determine whether the child will be adjudged a
dependent.” (98 Daily Journd D.A.R. a p. 4181)
Unfortunately, section 361.5, subdivison (b)(10) is a
dispoadtiond criterion, not ajurisdictiond bagis.

The court aso concluded the statute was not

overbroad and arbitrary because it emphasized past
conduct and disregards current circumstances.
However, to reach this conclusion, the court again failed
to address the language of the dtatute and referred to
the fact the parent's present circumstances determine
whether a minor is adjudged a dependent child of the
juvenile court. The court did not address the fact that,
athough the court may il order reunification services
to a parent who has another child who is declared a
dependert, it is the parent who bears the burden of
proof, by clear and convincing evidence, that services
would be in the child's best interest.

But then, that would muddy the waters with more of
that Santasky stuff, where the United States Supreme
Court held that until parenta rights are terminated, the
interests of child and parent coincide, and they share an
interest in avoiding erroneous termination of parent-
child relationship, such that when the state moves to
destroy weskened familid bonds it is required to
provide the parents with fundamentally fair procedures.

C. Review Hearing Issues

In Constance K. v. Superior Court (1998) 61
Ca.App.4th 689, the Second District Court of Apped
denied the mother's petition for writ of mandate, holding
there was subgtantid evidence to support the trid
court's findings a the 18-month review hearing. In that
case, mother had completed dl the requirements of the
reunification plan, and the socid worker had
recommended return of the minors to her custody
based upon evidence of bonding between the mother
and the two older children.

However, in an opinion noteworthy for containing
possibly the longest paragraph in the appellate reports
to date (see 61 Cal.App. 4th at pp. 705-707, the court
makes a datlingly contradictory holding. On page
708, the court "agreg[s] with the mother that there is
evidence there would be no risk of substantial detriment
if the children were returned to her. ... ." However, in
the very next paragraph, the court states, "However, we
agree with the depatment that the countervailing
revelations in the various reports condtituted substantial
evidence of the risk of requisite detriment if the three
children were returned to the mother. ... ."

Badicdly, the "various reports' referred 1 by the
court relates to two reports concerning the minors. The
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June 30, 1997, report recommended adoption,
dthough adverting to the many pogtive factors
concerning the mother. The socia worker in this report
opined the mother is barely able to be responsible for
hersalf and questioned whether she could parent the
three dependent children as well as her newborn child.
The socid worker concluded the mother had not
learned the lessons taught in the parenting classes,
because the children, when asked vhy they enjoyed
being with her, explained she let them watch televison
and eat what they want when they want.

The next report, prepared for the August, 1997,
hearing, discussed the unsuccessful nature of the
weekend vigits which had begun in March, 1997. The
mother experienced difficulty controlling al the minors,
and it was learned the fathers were present at the vigts.

The home was observed to be dirty and in disarray,
with exposed stereo wires presenting a hazard. During
this vidt, one child had a few ant bites and scraped her
leg on abolt.

On the bases of these two reports, the court
concluded the mother was incapable of acting as a
proper parent when the minors were in her custody.
However, the court dso fdt return of the minors to the
mother would be detrimentd to the children, "because it
would end the loving and stable relaionship which had
developed over a two-year period in the foster home
and place the minors in the problematica environment
with their mother." (61 Cd.App4th a p. 709.)
(Recommended reading: Matter of Guardianship of
JC. (1992) 129 N.J. 1, 21 [608 A.2d 1312], Matter
of Guardianship of K1 F(1992) 129 N.J. 32 [608
A.2D 1327]; Matter of Michad B. (1992) 80 N.Y.2d
299 [604 N.E.2d 122].)

In Daia D. v. Superior Court (1998) 61
Ca.App.4th 606, Divison One of the Fourth Digtrict
Court of Apped denied the parents petition and
concluded the recent statutory amendments alowing
termination of services at the 6:month review hearing,
where the child is under the age of 3 years, was
conditutiond. The reviewing court noted it is criticd to
secure stable placement for a dependent child as soon
as possble and observed the purpose of the new
datutory provisions is to give juvenile courts grester
flexibility in medting the needs of young children, "in
cases with a poor progness for family reunification.”
(Daia D. v. Superior Court, supra, 60 Cal.App.4th at

p. 611, quoting Sen. Com. on Judiciary, Andyss of
Assem. Bill No. 1524 (1995-1996 Reg. Sess.)

The court dso held that parents rights were
protected, because, in addition to other <atutory
safeguards (e.g., representation by counsd, clear and
convincing evidence standard for removad, reunification
sarvices), the parents must be warned thet ther falure
to paticipate regularly in any court-ordered trestment
programs may result in termination of efforts to reunify
the family after 6 months.

In response to the parents challenge the new law
was being applied retroactively, the court concluded the
critical date is not the date of the acts giving rise to the
petition, but the date the child was initidly removed
from parents custody. (ld. at p. 614.) | wonder how
many filings have been ddayed to take advantage of the
new law, congdering it was sponsored by the Cdifornia
Department of Socia Services. (See 61 Cd.App.4th
at p. 612.)

Cd.App.4th ___ [98 Daily Journd D.A.R. 3781],
Divison Three of the (Continued on page 12)
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Fourth Appdlate Didrict recently denied multiple dlams
for relief to an incarcerated father. The father filed a
writ petition, an apped, and a petition for writ of habeas
corpus chalenging two orders the 12 month review
hearing as to daughter Danidlle, where the maiter was
referred  for permanency plaoning and  the
jurisdictiond/dispositionad  order reating

to Christopher). Father filed a pra se petition pursuant
to Rule 39.1B, Cdifornia Rules of Court. His trid
counsel filed a notice of apped asto both hearing dates
but only filed a Rule 39.1B writ petition as to Danidlle,
declining to file one as to Christopher; nevertheless, trid
counsdl's writ petition was deemed to have superseded
father's petition. [But see Guillaemo G. v. Superior
Caourt (1995) 33 Ca.App.4th 1168, 1173-1174,
holding that a writ petition filed by an attorney without
persond consent by the client is unauthorized.]
Appdllate counsd filed a petition for writ of habeas
corpus, addressing trid counsd's failure to file a writ
petition seeking relief from the referral orders regarding
Christopher. The court summarily denied the father's
pro per writ petition in Chrisopher's case and
consolidated al the proceedings.

In the unpublished portion of the opinion (which
concluded that father's unavailability for cross
examination due to the trid court's refusal to enforce its
trangportation order rendered the evidence of his letters
to the socid worker concerning the inadequacy of
savices inadmissble, and which concluded that
sarvices - limited to providing paper and envelopes to
faher and communicaing with him by letter or
telephone on a monthly basis - were reasonable, and
aso concluded that vigits could be denied with impunity,
despite lack of court order, if the socia worker deems
them "unworkable), the Court of Apped addressed the
writ petitions, finding no reversible error.

In the published portion of the opinion, the court
dismissed the apped from the dispodtiond order
relating to Christopher, because the court denied
sarvices to father. The Court did not explain how a
gautory provison, which by its terms is limited to the
actud referrd order only, could be extended to include
review of the jurisdictional and dispostiona orders,
asde and gpart from the denid of services and referrdl.
It notes that subdivison (I) of section 366.26 has
unequivocdly expressed the legidative intent that
"referrd orders be chdlenged by writ" before the
366.26 hearing. The court aso relied on Lnre Rebekah

R. (1994) 27 Cal.App.4th 1638, where the reviewing
court concluded the mother's attack on an order
denying services was not gppedable, based upon the
precedent in Ln re Rebecca H. (1991) 227 Cal.App.3d
825.

However, apparently without regard for the
language of Sue E. v. Superiar Court (1997) 54
Cd.App.4th 399, which hdld the language of section
366.26, subdivison (1) is limited to the orders denying
sarvices and referring a matter for a hearing pursuant to
section 366.26, the reviewing court followed the
holding of Rehekah R | in which that court found,
"Nothing in Rebecca H. warrants limiting its application
to only those appdlate issues which involved the
propriety of the portion of the dispostion order that
denies a parent reunification services. ... ." However,
Rebecca H. notwithstanding, the express language of
the datute limits its gpplication to only those issues
which involve the propriety of the portion of the
dispostion order that denies a parent reunification
services.

On the other hand, in Mark N. v. Superiar Court
(1998) 60 Ca.App.4th 996, the Second District Court
of Apped issued awrit of mandate directing the juvenile
court to vacate its order terminating services and setting
a hearing pursuant to section 366.26. In Mark N., the
court held that there was insufficient evidence that
reasonable reunification services were offered to the
incarcerated father as required by Wefae and
Ingtitutions Code section 361.5, subdivison (e)(1). It
further held the father was not required to complain
about the lack of services as a prerequidte to the socia
sarvices department fulfilling its statutory obligations,
and the depatment was not relieved of that
respongbility smply because the father did not request
services.

The father in Mark N. aso had alengthy higtory of
incarceration, dating back to 1985. In April, 1996, the
father had fled with the minor, Sabrina, to Mexico, in
order to avoid the dependency court's jurisdiction. It
was adso reported he had threatened the maternal
grandmother if she were considered for placement of
Sabrina.  (Sabrinas mother had been adopted by her
foster mother, who had dso adopted Sabrinas

ghblings)

The reunification plan required the incarcerated
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father to attend drug/alcohol counsdling, random drug
testing, Alcoholics Anonymous/Narcotics Anonymous,
parenting classes, and domestic violence classes. There
was evidence of severa attempts a correspondence
from the father to the Depatment which the latter
acknowledged recalving, in which father complained
about the lack of response by the department, but only
one letter from the department to the father, and no
evidence of other regular contact. There was dso
evidence that because father was not put on"mainline”
he could not participate in prison programs. (Mark N.,
supra, 60 Cal.App.4th at p. 1005-1008.)

On apped, the reviewing court noted the
goplicable standards of review rdlevant to questions
regarding reasonableness of services. It noted an effort
must be made to provide reasonable servicesin spite of
difficulties in doing S0 or the prospects of success. (1d.,
at p. 1011.) With respect to an incarcerated parent, it
reviewed the services described in section 361.5,
subdivison (€)(1), which require mantaining contact
between parent and child, transportation services,
where appropriate, vistation services, and services to
extended family members providing care for the child if
the services are not detrimentd to the child.

Section 361.5, subdivison (e)(1) aso provides an
incarcerated parent may be required to attend
counsding, parenting classes, or vocdiond training
programs if these programs are available. However,
the department must prdiminarily identify the services
avalable to an incarcerated parent and cannot delegate
the incarcerated parent the responghility for identifying
such services. The court concluded the department's
employees may not smply conclude that reunification
efforts are not feasible on the sole ground the parent is
incarcerated. (Mark N. v. Superiar Court, supra, 60
Ca.App.4th at p. 1012)) The court concluded the lack
of contact between the department and the father was
not excused. It further held the "department does not
meet its obligations when, as here, it Smply concludes:
The father isin prison; he knows what the requirements
of his case plan are; he was imprisoned before any
referrds were made; he says no services are available
to him; and being unaware of any resourcesto assst the
incarcerated parent with reunification, the department
need not take any action to facilitate the reunification
process.” (ld., at p. 1013.)

The Third Appedlae Didrict has hed that

amendments to Rule 39.1B of the Cdifornia Rules of
Court, which purport to compel appellate courts to
decide such petitions "on the merits by written opinion”
after the "issu[ance] of an Order to Show Cause or an
Alternative Writ," are unconditutiond. In Maribel M. v.
Superiar Court (1998) __ Ca.App.4th __ [98 Daily
Journal D.A.R. 2425], the court noted the amended
provisons of the Rule conflict with provisons of
Wedfare and Ingitutions Code, section 366.26,
subdivison (1)(2)(C). That section requires the filing of
a petition following a referrd order, in order to dotain
review on apped from the order setting a section
366.26 hearing, and provides the petition "must have
been 'summarily denied or otherwise not decided on the
merits."

The reviewing court noted the amendments purport
to mandate that in dl procedurdly regular writ matters
cregtion of a cause and digposition on the merits by
written opinion, which conflicts with section 366.26,
and hence are unconditutiona, "snce the Judicid
Council may only make rules which are not incons stent
with gaute” (Maribe M. v. Superiar Court, supra,
[98 Daily Journal D.AR. a p. 2427], citing Cd
Const., art. BI, 6; People v.

(Williams) (1992) 8 Cal App.4th 688, 701, and
(Continued on page 14)
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other cases) The court went on to hold the invalid
provisions were severable from the rest of therule, o it
was not required to invadidate the entire rule.

Theregfter, it denied relief to the petitioner on the
merits. Mom had been incarcerated during part of the
reunification period, and, upon release from custody,
ghe did not aval hersdf of services but, instead,
returned to Mexico, not appearing for the 12-month
review hearing. The court, noting extenson of the
reunification period ae  judified only by
unusua
cdrcumglances, concluded that extending the
reunification period now would be futile.

In the recent case of In re Ashley P. (1998) 62
Cd.App.4th 23, Divison Five of the Second Didtrict

Court of Apped grappled with an order denying de
facto parent status to a grandmother who had been
gopointed as guardian for her two grandchildren. The
children had been placed with her for an extended
period of time after a petition based upon the mother's
drunk-driving arest (with children in ca) was
sustained. Mother had had brain surgery, and dad had
been unable to care for the children, so the children
were placed with the grandmother. At a hearing
pursuant to Welfare and Inditutions Code section
366.22, guardianship was identified as the permanent
plan, and grandma was subsequently appointed as
guardian.

Severa months later, dad filed a 388 petition,
seeking custody, and cdaming grandmother was
thwarting his parentd rights.  Appdlant-grandmother
sought de facto parent Status, for some unknown
reeson. (She was dready a guardian, which, by
definition, is an intereted paty in the cusody
proceedings) Even more inexplicably, that Satus was
denied, and grandma appeal ed.

The Court of Apped correctly ruled the
grandmother, who had assumed day-to-day care of the
children, was a de facto parent entitled to standing.
Moreover, the court held the record did not support
dad's claims that grandma tried to influence the children
agang him or undermine their fedings for him.

Depatment of Socd Services v. Superior Court
(1997) 58 Cd.App.4th 721, involved a termination of
parenta rights proceedings in which two of fve minor

children were referred to the Department of Socid
Services for adoption. The juvenile court made a ruling
directing the department to place the two children in a
home pending adoption other than the residence chosen
by the department. The two children had been placed
in the home of the Bringles, while the three older sblings
were placed with the Stocktons. At a review hearing,
the CASA urged the court to order the department to
place the two younger children in the home of the
Stocktons, with their gblings, pending adoptive
placement, based upon problems in the Bringles home.
The department acknowledged it was not consdering
the Bringles for adoption of the minors but intended to
continue this placement pending identification of an
appropriate adoptive family. The juvenile court ruled
that the minors should remain within the Bringles until

the next ruling.

Subsequently, the department brought a 388
proceeding to move the children from the Bringle home,
because the family was having difficulty coping with the
children's escdating behavior problems. The CASA
agreed, and requested again that the children be placed
with the Stocktons. The CASA's view was that the
court had authority to supervise and regulate the
department's decisions on preadoptive placements; the
department disagreed, and, while it was not opposed to
the Stocktons, it was pointed out that family had not
initiated action to be conddered as an adoptive
placement. The depatment wished to assart its
exclugve authority to make preadoptive placements.

As we dl suspected and as the Court of Appesl
concluded, the department has exclusve custody,
control, and supervison of children referred for
adoptive placement. The cdear grant of exclusve
authority and discretion over adoptive placement and
temporary care pending such placement evidences a
legiddtive intent to defer to the department's expertise
once parentd rights have been terminated. The court
thus held that the juvenile court committed reversble
eror in exercisng its independent judgment to
determine the gppropriate interim placement of the two
minor pending their adoption, as there was no evidence
that the department acted arbitrarily or capricioudy in
choosing one home rather than another residence for
interim fogter case placement and snce substantia
evidence supported the department's decison.  Under
the statutory scheme, the agency's discretion regarding
adoptive and interim foder care placement is not

Civil Tongues Supplement - Number 18



Number 34/Mav 1998

Page 15

unfettered. The juvenile court retains jurisdiction over
the minor to ensure the adoption is completed as
expeditioudy as possble and to determine the
"gppropriateness of the placement.” However, the
juvenile court may not subditute its independent
judgment for that of the agency.

D. Permanent Plan | ssues

In In re Cynthia C. (1997) 58 Cal.App.4th 1479,
the Fourth Appellate Didtrict, Divison Three, found that

when there has been no "ordered placement” with a
gpecific caretaker, Wdfare and Inditutions Code
section 387 does not require the department, before
removing the child, to file a supplementd petition, give
notice of a hearing, ahnd prove the exisence of
conditions which condtitute a substantia risk of harm to
the minor.

In Cynthia C., the minor had been placed with her
paternal aunt and uncle at 10 months old. At the 12
month hearing the court terminated reunification services
and the department concluded adoption by the aunt and
uncle was probable. However, a series events over the
next saverd months, indicating family dysfunction in the
relatives home, caused the depatment to express
second thoughts.  Neverthdess, because of the
acknowledged close bond between the minor and the
couple, long term foster care was maintained as the
permanent plan, to provide time for the couple to
receive counsding.

Ultimately, the bregkup of the rdaive family led to
adecison it would not be in the minor's best interests to
reman with them. The minor was then removed from
the home and placed with another aunt and uncle and
then with a foster family. Sharon, the aunt, as a de
facto parent, then petitioned the appellate court for a
writ, chalenging the department's remova of the child
without a supplementa petition under section 387. This
writ was denied as untimely. The couple then petitioned
the juvenile court under section 388 for modification of
its prior orders authorizing the department to determine
Cynthias placement. Before this hearing could be held,
however, the couple separated and announced their
intention to divorce.  The couple withdrew their 388
motion.

A few months later the minor returned home to her
fodter parents after a vigtation with Sharon and her

cousins and complained that the cousins had "touched
her privates’.  The department then recommended
resricting visitation to one monitored hour per week.
Sharon then filed a new section 388 petition, seeking
immediate cugstody, or in the dterndive, a bonding
dudy. The petition dleged the minor had been
removed from the home soldly because of the uncle's
physcd abuse of their son, and now that the couple
were permanently separated, the reason for the removal
no longer existed. The court denied the 388 petition,
finding that Sharon failed to carry her burden of proving
modification would be in the minor's best interests.

The court hed the origind placement in the
relaives home was pursuant to a genera placement,
whereby custody was vested with the department,
which had discretion to resssess the continuing
gppropriateness of the home of the aunt and uncle, with
whom Cynthia resided until they separated. The Court
found that when a generd placement order vests the
department with the minor's custody and the discretion
to sdlect auitable placement, the agency may, without
further court order, react to changed circumstances (in

this case the separation and
(Continued on page 16)
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impending divorce of the de facto parents with whom
the minor was living) by removing the child from an
environment it no longer deems suitable and sdecting
another placement.

In another Depatment apped chalenging a
permanency plan for long term foster care, the Second
Digtrict appellate court found that a dependency court
cannot refuse to consder adoption of minors because
of the County's repeated failure to give notice b the
fathers. (nre Chridiano S (1997) 58 Ca.App.4th
1424.) In Chridiano S, the Department falled to notify
the fathers of the impending .26 hearing by publication
three times, causng the .26 hearing to be continued
from March, 1996, to the end of November, 1996. An
exasperated dependency court denied the County's
fourth request for a continuance and foreclosed the
Department from presenting any evidence a dl on the
issue of adoption. The court then ordered the children
into long-term foster care over the objection of the
County.

The agppellate court found the trid court's denid of
the County's request for a continuance prejudiced the
minors and remanded to the trid court for a new
366.26 hearing. The Court of Apped acknowledged
that the County would again have to be ordered to
notify the fathers, and if the County falled to comply, the
dependency court has the option of setting an order to
show cause hearing and impose appropriate sanctions
until the department is in compliance. However, it
concluded the dependency court did not have the
option of refusng to consder adoption, and its finding
that terminating parenta rights was not in the minor's
best interests was premature until there is a finding that
adoption is alikdihood.

In In re Joshua M. (1997) 56 Cal.App.4th 801, the
Sixth Digtrict Court of Apped found that mother cannot
rase a clam based on the argument that father's
separate counsd was ineffective in a termination of
parental rights action, where the father did not appeal
the termination himsdf. Mother argued that she was
directly affected by the ineffective assstance of father's
counsdl because of their unity of interest. The appdlate
court found that mother could not raise this argument
where father himsdf did not gpped the termination.
The court then continued to find that even if mother
were able to bring such a clam, father's counsd was
not ineffective in securing reunification services for

father and that this clam should have been raised in a
writ petition.

In In re Danid K. (1998) 61 Ca.App.4th 661,
Divison Three of the Firgt Didrict Court of Apped
affirmed a juvenile court's ruling denying a petition to
modify a guardianship order, which guardianship was
the permanent plan adopted by the court. The minor
had been placed in Alaska with the Sheltons, who had
taken care of him for extended periods of time.

In July, 1996, the mother had sought continuing
discovery regarding the minor's placement, including his
therapist’'s observations and evauations, because the
mother had learned Daniel had been placed in a menta
hedlth care facility. That motion was denied on July 31,
1996. (61 Cal.App.4th at p. 664.) In October, 1996,
mother filed a section 388 petition to modify the
gopointment of the Sheltons as Danid's guardians, on
the ground his behavior had deteriorated while in ther
cusody. These dlegations were denied by the
department, and the petition itsef was denied without
an evidentiary hearing.

Regarding the moation/petition to modify the
guardianship, the court held the juvenile court was not
required to order an evidentiary hearing. Regarding the
timdiness of the apped from the denid of the motion for
continuing discovery, the appea was dismissed. The
Notice of Appeal was not filed until November 18,
1996, more than 3 months &fter the denid of the
discovery motion.  The mother had argued that not al
post-judgment orders in dependency proceedings are
separaey agppedable, only those which affect the
judgment or relate to it by enforcing or saying its
execution, citing Lakin v. Watkins Associated [ndudiries
(1993) 6 Cal.4th 644, 651.

The Court of Apped disagreed, noting that no
court had gpplied such a limitation to gppeds in
dependency proceedings, to the contrary, courts have
held that juvenile dependency law does not abide by the
norma prohibition againgt interlocutory gppeds. Thisis
an undergatement, snce, as the reviewing court
acknowledged, the limitation gpparently applies in the
juvenile ddinquency context. (See 61 Cal.App.4th at
p. 669.) Itisfair to say that dependency law knows no
normal prohibitions.

PATERNITY CASES
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On November 12, 1997, review was granted in the
caseof Seve H. v. Wendy S. (1997) [formerly at 57
Cal.App.4th 379], S064838. That was the case where
a man sought to recover damages for emotion distress
he suffered in response to his former wifées effort to
terminate his parentd relationship with the daughter of
the mariage, by offering blood test evidence in
dissolution proceedings showing he was not the
biologicd father. The decison discussed public policy
concerns surrounding interspousd tort actions.

INDIAN CHILD WELFARE CASES

In In re Brandon M. (1997) 54 Cal.App.4th 1387,
the mother appealed from a court order granting de
facto parent atus to Rodger H., with whom mother
cohabited and eventudly maried. The couples
marriage was dissolved in 1989, with Rodger obtaining
vigtation rights respecting dl the children, including
Brandon. Although there was little contact between the
time of the divorce until 1992, in that year Brandon
contacted Rodger H. in Arkansas and asked for
financid assdance. Theredfter dl the children spent
time with Rodger H. in Arkansas every year. In 1995,
Brandon again caled Roger H. to request money to pay
outgdanding bills, which eventudly led to the filing of the
petition, when Brandon was 13 years old. The order
granting de facto status was made when Brandon was
15, in connection with the 6 month review hearing.

The mother chalenged the validity of the de facto
parent ruling on the ground that Cdifornias de facto
parent doctrine is preempted by the .CW.A. The
Court of Apped concluded it was not. In the first
place, federd law contans no express preemption
provison. In the second place, the I.C.W.A. does not
"occupy the fidd" of child custody or adoption, even
as to Indian
children. In the third place, thereis no conflict between
the California de facto parent principle and one or more
provisons of the .CW.A. Nor would any "mgor
damage" be done to ether federd law or Indian triba
law, custom, gtatus or rights from agpplication of the de
facto parent doctrine. Thus, the order was affirmed.

GUARDIANSHIPS AND
CONSERVATORSHIPS
In In re Marriage of | layd (1997) 55 Ca.App.4th

216, the Firgt Didtrict Court of Appeal concluded atria
judge had no authority to gppoint, on a regular bagis, a
guardian ad litem to represent minorsin custody matters
and "make orders' relaing to child custody. There is
some good discussion about the proper function of a
guardian ad litem in the decison. The bottom lineisthat
a guardian ad litem normally represents a party in an
action, and children are not paties to family law
proceedings.

In Inre Tamneisha S (1997) 58 Ca.App.4th 798,
an order edablishing legd guardianship as the
permanent plan was uphed as within the trid court's
discretion, in the absence of a showing that adoption
was likely. In this case, the County Department of
Children and Family Services appeded an order
granting lega guardianship to her foster parents, arguing
that adoption is the preferred plan for a child who
cannot be returned to his or her family. The Court of
Apped agreed in theory with this postion but
concluded the department had failed to show by clear
and convincing evidence that Tamneisha was adoptable.

In this case, the minor was brought into the
dependency system due to a positive toxicology screen
showing prenatal exposure to cocaine. The minor was
declared a dependent under section 300, subdivision

(b) of the Wdfare and
(Continued on page 18)
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Ingtitutions Code, and placed in foster care. The
mother faled to get her act together during the next
severd months, while Tamneisha continued to be
medicdly fragile, suffering from asthma, developmenta
delays, and other abnorma behaviors. By the time of
the 366.26 hearing, no adoptive home had been
identified for Tamneisha, dthough the foster parents
were willing to become legd guardians.

At the 366.26 hearing, the court requested a report
detailing why the exception under section 366.26,
subdivison (c)(1)(D), did not apply. The department's
report stated Tamneisha had been matched to a
potentia adoptive family and requested an additiona 90
days to invedtigate this match or find another. The trid
court found the depatment had falled to show
Tamneisha was adoptable and, at the foster parents
request, gppointed them as her legd guardians.

On apped, the Second District Court of Apped
affirmed the order. It noted section 366.26 provides if
a court does not find clear and convincing evidence the
minor will be adopted, it may choose the best option
from the remaining procedures, among which is the
gopointment of a guardian. It aso noted the juvenile
court's decison was well grounded insofar as the time
limit for finding an adoptive family is 90 days past the
366.26 hearing, and, in this case, no such family was
identified. While it is true, recognized the court, an
adoptive family need not be waiting in the wings, in this
case, the department had over 10 months to find an
adoptive home and failed to place her.

The court dso commented on the fact the juvenile
court had requested a comprehensive report on the
exception to terminating parentd rights state in section
366.26 subdivison (c)(1)(D) from the department and
the department was now contending the juvenile court
had misinterpreted the section. The Court of Appeda
concluded that exception was not relevant, snce the
exception would only apply in the event the child was
found adoptable, which, in this case, the court found the
contrary.

This next case is more in the naure of a
permanency planning case, but the guardianship
category was looking pretty empty, so | will put it here:
In In re Jamika W. (1997) 54 Cal.App.4th 1288, the
Second Didtrict Court of Appea affirmed an order
gopointing the adult haf-brother of the dependent child

as guardian. The dependency jurisdiction arose of
dlegaions the mother had druck the child, was a
frequent user of cocaine and acohol, and had failed to
send the minor to school on a regular bass.  Jamika
was promptly detained in the home of her adult half-
brother, Immy W., and, a the dispositiond hearing,
she was placed there.

During the 12 months of reunification, appelant-
mom failed to gppear a the hearings, and her vistation
with Jamika was limited to a single vist for which Immy
W. transported her. Asde from that, she did not
participate in any of the service plan requirements or
vigt the child on her own. Thus, services were
terminated a the 12 month review hearing, and Jmmy
W. was appointed as guardian. Shortly after hearing,
aopellant appeared in court and subsequently filed a
388 pdition.  The pdition dleged mom was
participating in a drug recovery program and receiving
Regiond Center Services for her developmentd delays.

She clamed she had missed the prior hearing due to
trangportation problems and requested that the court
reingate family reunification services. The trid court
dedlined to hear the petition with respect to the request
to modify the guardianship order but did hear the
portion addressed to vigitation.

Appelant challenged the court's refusa to hear her
request for a new guardianship hearing in the 383
proceedings. However, the Court of Apped affirmed,
sncethetrid court's denid as to the guardianship order
was based on its observetion it would not be in the
childs best interests. Procedurally, mom had aso
questioned whether the trid court had authority to deny
an evidentiary hearing on a portion of her 388 petition
after an initid ruling granting an evidentiary hearing had
been made previoudy. Mother likened her petition to a
motion for reconsideration based upon new facts or
law, pursuant to Code of Civil Procedure section 1008.

The Court of Apped disagreed; it concluded the trid
court was not acting on a reconsderation motion but
was correcting an erroneous ruling, as to which C.C.P.

1008 does not preclude the action by the court in this
case.

NEW LAWS--NEW ISSUES DEPARTMENT
A. Federal Legidation

Congress recently passed, and President Clinton
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dggned, new legidation to speed up the adoption
process. The new law, which is amed at doubling the
number of adoptions each year, provides the states $20
million in bonuses, for each of the next five years, to
encourage speedier adoption processes. For each child
adopted over the current level, the dtate will receive
$4,000, with an additiond $2,000 for each adoption of
achild with gspecid nedicd needs Mot
ggnificantly, to qudify for the bonuses under the

new program, permanency planning hearings must be
held no later than 12 months after a child enters foster
care.

The new legidaion will impact Cdifornia, which
depends in very large measure on federa funds dready
and will no doubt seek access to the bonus money,
which aready has spawned one of the mogt lucrative
adoption mills in the world. However, its legdity is
open to question. Severd potentid issues ae
presented.

Frd, regading the quesion of providing
reasonable services, is the potential problem that the
date (through the aegis of the Department of Socid
Services and its county delegates) will have a direct
financid incentive to frudtrate reunification efforts (which
dill remain a primary god of foster care under the new
provisons) in order to insure a termination of parenta
rights a the 12 month sage. As a mater of
fundamental substantive due process, the date, as
parens patriae, should not be encouraged to dissolve a
biologicd family unit in favor of an adoptive family for
financid profit.

The presdent's efforts, cdling upon many more
families (read: afluent families) to "open their homes
and their hearts to children who need a loving home"
could be the call for anew leve of socid engineering, if
the implementation follows the trend under the current
law.

A second potentid issue relates to the federd
program's adoption of criteria for Stuations in which
reunification services are not required. These Stuations
include cases in which a parent has been convicted of
murdering another child or when a child has been
abandoned, tortured or abused. We will need to look
closdy a the exceptions contained in the federd law
and compare them with the new provisions of Wefare
& Inditutions Code 361.5. If Cdifornia permits

nonreunification in a broader class of dtuations than
provided under federa law, a strong argument can be
made that the California exceptions (to the extent they
are goplied in agiven case) violate due process of law.

Recdl that federd law sts minimum leves of
protection. States may adopt greater protections, but
not less than that guaranteed under federal congtitutiona
law. Notwithstanding the newly adopted Satutory
amendments, under federad condtitutiond law, a parent
and a child have a fundamentd interest in their familiad
relaionship. This rdationship may not be breached
except when the parental home is proven to be unfit.

Under federd law, in order to terminate parentd
rights (whether a the 12 month stage or the 18 month
stage), unfitness must be found to continue to exist at
the time of the termination hearing, by clear and
convincing evidence. If the unfitness, which is to form
the basis for adenia of reunification services, relates to
a condition set forth in section 361.5, which is not
included in the federa verson, compliance with which is
a condition precedent to federa funding, a condtitutiond
violation should be raised.

B. StateLegisation
(1) Amendments to Welfare and Ingtitutions Code

361.5
(Continued on page 20)
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Having dready dluded to newly amended State
Legidation, let me launch into a review of some new
problem areas detected in the amendments to Welfare
and Ingtitution Code sections 361.5 and 366.21 which
are causing quite abit of fur to fly.

Section 361.5 adds severa new criteria which can
give rise to a denid of reunification services in the firgt
indance. As you may have guessed by hints in the
discusson of the new federa legidation, the new
additions do not exactly track the federd criteria
Under the provisons which existed prior to the effective
date in January 1997, services could be denied where
(1) the whereabouts of the parent/guardian is unknown,
(2) the parent/guardian is suffering from a menta
disability, as described in Family Code section 7820,
which renders him or her incapable of using services,
(3) the minor had previoudy been adjudicated a
dependent as a result of physical or sexua abuse, had
been returned to parenta custody and re-removed due
to additiona physca or sxud abuse, (4) the
parent/guardian had been convicted of causng the
death of another child through abuse or neglect, (5) the
minor was declared a dependent under Section 300,
subdivison (e) [severe physicad abusg], (6) the minor
has been declared a dependent under any subdivision of
Section 300 as a result of severe sexud abuse or
infliction of severe physca harm and the court finds
reunification would not benefit the child.

Under the revised statute, additiona stuations can
result in nonreunification. Note that the provison which
previoudy related to a minor whose parent/guardian
was convicted of causng the death of another child
through abuse or neglect has been broadened to cover
any dtudion in which the parent/guardian has caused
the death of another minor through abuse or neglect.
This was intended to cover the O.J. Simpson type of
cases where the parent is acquitted in the crimind
proceeding but found ligble in civil proceedings.
However, that is not what the datute says. Aswritten it
means a parent acquitted of the homicide can 4ill
permanently lose custody of the child, even if the
acquittal was based on evidence that someone other
than the parent committed the act and the parent was
uninvolved. This presents most serious problems where
a parent is adjudicated at fault in the dependency
sysdem because of falure to protect (abuse by
babysitters, day car, burglars, etc.), notwithstanding the
fact the death of the other child was actually caused by

another person.

In addition to those summarized above, services
may aso be denied where [I have paraphrased and
summarized] (7) the parent is not receiving reunification
sarvices for a shling or hadf-gbling of the minor under
numbers 3, 5, or 6, (8) the minor was conceived by
means of a violation of Penal Code section 288 or
288.5, (9) the minor was "willfully abandoned,” (10) the
court has previoudy ordered a permanent plan of
adoption, guardianship or long-term foster care for any
ghlings of the minor due to the parent's failure to reunify
and the court finds the parent has not subsequently
made a reasonable effort to treat the problems that led
to the remova of the sbling, (11) the parent has been
convicted of a violent fdony as defined in Pena Code
section 6675, subdivison (c), and (12) the
parent/guardian has a higtory of extensve, abusive, and
chronic use of drugs or dcohol and has resisted prior
trestment for this problem during a three-year period
prior to thefiling of the petition.

Readers should immediately be struck by the fact
the some of these sections openly refer to non-current
circumstances. A prior dependency involving a shling
has minima relevance to a current case, particularly in
light of the fact there is no time frame provided, and
some of the dtuations which may have caused a
termination of a sbling (such as emotiond trauma
prognosticated at the prospect of return to parents
when a minor has a bond with a non-parent) are as
eadly dtributable to the gbling's wiquity of emctiond
or physicd hedlth asthey are to the parent's Situation.

How many times have we seen a parent fully
comply with reunification plan requirements, only to
have adoption ordered because the minor is emaotiondly
fragile and should not be removed from the foster family
to which he/she has bonded? The loosdy worded
amendment may engender re-litigation of the causes
which led to the termination of rights as to the sbling,
and wdll it should. However, in so doing, trid counsd
may wish to demur to the dlegdion in the petition
insofar as it violates dtate and federa due process
principles insofar as it purports to presume parenta
unfitness on circumstances occurring before the filing of
the petition, not to mention before the hearing.

Note that the conviction of a violent felony under
the newly added subparagraph (11) presents a "drict
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ligbility" problem. Given the ease with which people
who are not even present at a crime may be convicted,
and given that there is no time redtriction as to the age
or recency of such a conviction which result in
nonreunification,

there is little in the way of a nexus between parenta
conduct (here, the status of having been, at sometimein
his or her life, convicted of a violent fdony) and some
perceived risk of serious physca or emotiond injury.

In addition to these changes in section 361.5,
subdivison (b), an important change to subdivison (a)
must be acknowledged. Changes to this subdivison
provide that services to a parent/guardian of achild
aged 3 or older, shdl not exceed a period of 12
months, and services to a parent/guardian of a child
under 3 years of age shdl not exceed a period of 6
months, unless it is shown the objectives of the service
plan can be achieved within the next 6 months.

Here is one problem: findings made under section
366, subdivison (a) must also be made, and a parent
may be ordered to participate in court-ordered
counsdling or treatment programs unless the parent's
participation in those services is deemed to be
ingppropriate or 'potentially detrimenta to the minor.”
[Emphasis added.]

(i) Amendments to Wefare and Indtitutions Code
sections 366.21, 366.22

In conjunction with the changes to section 361.5,
the Legidature added some language to the provisons
governing the conduct of period review hearings.
Noteworthy is the addition of language requiring the
court to state a factual basis for either a decison to
return a minor to the parent's custody or not to return
the minor. Congdering that section 366.21,
subdivisons (€) and (f), mandate return unless the
department proves detriment by a preponderance of
evidence, the new requirement that a court dtate a
factua basis for finding that detriment does not exist
smacks of shifting the burden of proof.

Ancther problem with the amendments is the
induson of cetan language in subdivison (g),
subparagraph (¢) of section 366.21 (which is dready in
effect), as wdl as the provisons of subdivison (a) of
section 366.22 (which will go into effect in 1999) which
conflicts with other datutes ~ Those  subdivisons

provide that "[€]vidence that the minor has been placed
with a fogter family that is digible to adopt a minor, or
has been placed in a preadoptive home, in and of
itsdf, shal not be deemed a failure to provide or offer
reasonable services."

| would strongly urge counsdl, at the earliest stages
of the proceeding, to request discovery of information
about any foster care placement, including information
about any and dl licenses, home evaudions, and
whether the family has either been gpproved as an
adoptive home, or has requested consideration as such.
The provisons of this subparagraph seem to conflict
with the language of Wefare and Ingtitutions Code,
361.2, subdivison (d), and hereis how: Section 361.2,
subdivison (d) incorporates the provisons of Family
Code section 7950, regarding Foster Care Placement
Congderations.  Subdivison (& of section 7950
provides that the placement preferences listed therein
ae to be used "[w]ith full condderation for the
proximity of the naturd parents to the placement so as
to facilitate vistation and family reunification.”
[Emphasis added ]

This policy (promoting reunification) is
(Continued on page 22)
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echoed in subdivison (f)(1) of section 361.2, which
provides, "If the minor is taken from the physicad
custody of the minor's parent or guardian and unless the
minor is placed with relatives, the minor shall be placed
in fogter care in the county of residence of the minor's
parent or guardian in order to facilitate reunification
of the family. This comportswith the Legidative intent
dated in Section 16000 of the Welfare and Indtitutions
Code, which provides that when a child is removed
from his or her own family, family reunification services
shdl be provided for expeditious reunification of the
child with his or her family.

Trid counsd might want to keep a couple of things
in mind from the inception of any out-of-dependency
case. First, wasthe child placed in ahome which isthe
equivalent of the parental home, as mandated under
section 160007 If the low-income family livesin alow-
income neighborhood, the minor should be placed in a
foder home which is eguivdent. There is no legd
reason by a poor family cannot qualify for foster care
licenses. In fact, in a least one other dtate, sngle
parents receiving welfare are encouraged to apply for
foster carelicenses. The reasoning is that these parents,
who ae prevented from mantaning ful time
employment due to the need to stay home with children,
are experienced with child care and would provide
qudity care equivdent to the family's own means. The
system adds income to people who need it most, while
providing a safe home for children.

With financid aid being increasad to out-of-home
placements, attorneys would be wise to make a record
early in the case tha the minor has been placed in a
non-equivaent home, contrary to the mandates of
section 16000, and that this will prevent reunification.
Placement in a foster home of people of higher means,
in a different neighborhood, who have agpplied for
goprova as an adoptive home, is not calculated to
reunify achild with his naturd family.

The satute is thus flawed, to the extent it lessensthe
department's obligation to make a good fath effort to
develop a plan amed a reunification. In addition, the
conflict between section 366.21, subdivison (g)(3), and
the Legidative intent presents a due process problem,
inofar as fundamenta custody rights may be lost under
an interndly contradictory statutory scheme.

Thisis not an exhaudive ligt of potentia issues, but,

rather, is a dating place. If trid counsds find
themselves facing a petition dleging one of the new
grounds, intended to give rise to a denid of services,
you are encouraged to cal ADI to spesk with the
Dependency Hotline. We ae aways happy to
brainstorm with you about possible approaches. We
ae epecidly happy when our beforehand
brangorming results in the preservation of some of
these important issues for appellate review. Statidtics
relating to opinions filed between Jduly 1, 1997, through
November 19, 1997, show that in the Fourth Appellate
Didtrict, out of a tota of 370 appeds, a totd of 14
cases (nearly 4%) resulted in a complete reversa, and
another 13 (3.5%) resulted in a partia reversd.

This means that in goproximately 7 1/2% of dl the
dependency appeals, favorable results were obtained.
It is more than double the rate of reversd for dl other
gopeds. It tdls me there are problems with the
interpretation of the dependency statutes which can be
redressed if preserved for review.

C. Sade C. Procedural Update for the Fourth
District.

By now, most attorneys have faced the problem of
the case with usve appdlate issues and wondered
what they should do. These attorneys have learned the
answer to this quedtion is directly dependent on which
gopdlate didrict, and which individud divisona court
within such didrict, the case aises. For practitionersin
the Fourth Appellate Didtrict, there is something for
everyone. However, as you will see, because dismissd
of the apped is highly probable, counse are reminded
to seek a Wende-type review by an ADI dtaff atorney
prior to filing the no-issue brief. This is especidly
important in independent cases.

In Divison One, with the filing of a brief in the
wake of the decison in In re Sade C. (1996) 13
Cd.4th 952, requeding that the reviewing court
exercise its discretion to conduct an independent review
of the record, dismissa of the apped will follow a
motion by County Counsd. Until very recently, County
Counsd has filed aforma motion to dismiss the gpped,
agang which parents counsd have frequently filed
oppogtion in writing.

However, the Court of Appeal has recently
informed me that, soon, the County will file an informa
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letter, acknowledging service of the Sade C. brief and
requesting dismissa of the gpped. When the Court of
Apped receives this letter, it will hold off acting on it for
one week, to give gppointed counsa an opportunity to
inform the court of higher intent ather to file a forma
opposition to the request for dismissd or to file

a brief on the merits of an issue which may have been
found in the meantime. Counsd will need to act quickly
if any further filings are contemplated.

In Divison Two, the reviewing court will, as an
exercise of its discretion, conduct an independent
review of the record to determine if there are any
arguable issues.

In Divison Three, the Court of Apped will not
exercise its discretion to review the record for issues
independently, but it will issue a notice to the appdlant,
that unless a supplementa brief is filed within 30 days,
the apped will be dismissed. This provides the indigent
client an opportunity to write to the court and explain
the issues he or she wanted raised.

D. REVISED PROCEDURES FOR RULE
39.1B WRITS IN DIVISION ONE

Trid Counsdl Alet: You are dready aware that
Court Rules and case law require that a parent
persondly sign the Notice of Intent to file a petition for
extraordinary relief. (See Janice ). v. Superior Court
(1997) 55 Cal.App.4th 690, 691-

692, Suzanne J v. Superiar Court (1996) 46
Cal.App.4th 785, 788; and Guillermo G. v. Superiar
Court (1995) 33 Ca.App.4th 1168, 1174.) You have
aso noticed there is a problem meeting the 10-day time
limit for filing the notice of intent where your dient is
ether incarcerated or resdes out of state. Divison One
of the Fouth Appellate Didtrict recognizes the problem
and has adopted a new policy.

Out-of-State Parents: If the parent resdes out of
date, trid counsd may sign and file the notice of intent
to file a petition pursuant to Rule 39.1B of the Cdifornia
Rules of Court, BUT counsd must submit another
notice, persondly sgned by the petitioning parent,
within the next 15 days. This adlows a two week grace
period to obtain the personaly signed notice of intent,
for amaximum of 25 days from the date of the hearing,
to facilitate contact with the client and dlow for regular
mail to and from the out- of-Sate client.

Incarcerated Parents. Divison One understands
that mail to and from the various prisons is problematic
and may be further complicated by lockdowns. Thus,
where the parent is incarcerated, the Court of Appesl
for Divison One of the Fourth Appdllate Didrict will
accept anotice of intent to file aRule 39.1B
signed by counsdl, under certain limited circumstances.

NQTE: Counsd must submit a declaration dong
with the notice of intent, Sgned under pendty of
perjury, explaining that the client is incarcerated, and
that communication and timdy ddivery of a persondly
sgned natice of intent is prevented by a specific aspect
of the incarceration, in order to judtify filing the notice of
intent on behdf of the dient. For ingance, if the dient is
in a facility experiencing a lockdown, counsdl needs to
mention that fact as the reason for sgning the naotice of
intent on behdf of the dient. If thedientisin themiddle
of a trandfer between inditutions such that his or her
mail has not caught up with him/her, Sate that fact.

(Continued on page 24)
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KUDOS AND ANECDOTES

Rase a glass to Marcia Faith Levine for her
perserverence: In a recent published case decided by
Divison Three of the Fourth Appdlae Didrict, the
court reversed an order denying amother's Welfare and
Ingtitutions Code section 388 motion and directed
return of the minor to parental custody. (LnreKimberly
E. (1997) 56 Cd.App.4th 519.) In part, the reversal
was based on the drength of the parent-child
relationship which survived the reunification period.
However, to dlow a safety vave, in the event current
crcumgtances would judify a detriment finding, the
Court of Apped directed a hearing take place in the
trid court.

Upon remand, Orange County socid workers
immediately requested a new bonding study, in order to
show how the bond between the child and the current
caretakers now exceeded the parent-child bond in
srength. Over mother's objections, the court ordered
such abonding study.

Marcia Levine, the appelate attorney for mother,
took action, even though the apped was completed.
On he own initigtive, she filed a petition seeking
extraordinary relief from the juvenile court order
directing the bonding sudy. A peremptory writ was
issued commanding the juvenile court to vacate its order
directing the bonding study forthwith, and, to prevent
frugration of the relief granted, the Court of Apped
directed the opinion would befind in 5 days.

The Court of Apped was greatly offended by the
machinations of the department, which threatened to
"undermine the whole edifice of gppdlate review in our
juvenile dependency datutes. If evidence of bonding
during a fagt-track appellate process ([citation omitted])
could serve to show detriment sufficient to derall the
gopellate reversd of the denid of a section 388 motion
brought by a parent, then gppellate review may be
effectively nullified." (Typed opn., p. 4.)

The court went on to say, "We are not window
dressing for a system which is stacked againgt parents
S0 that they can never win. The rule of law cannot be
that strengthened bonds between a dependent child and
a caretaker which developed after a speeding apped
and reversal of an order erroneoudy denying a section
388 mation can be sufficient to show detriment

preventing a return otherwise required.” (Typed opn.,
p.4.)

Way to go, Marcial

Waning: A recent aticle, gppearing in the
November 5, 1997, edition of the Los Angdes Daly
Journa, recounts the tragic tde of a dependent child
who was severdly scaded by the rdative of an
unlicensed foster parent in whose home the child had
been placed. Although the injury was brought to the
attention of the juvenile court judge, the minor's attorney
did not file a governmenta tort clam agangt Los
Angeles County. Apparently, the licendang violations
went unnoticed until about 1994, when the case was
assigned to anew dependency judge.

At around the same time, a new atorney was
gppointed to investigate the problems, to represent the
minor (who is permanently disfigured and dissbled as a
result of the scading), and file appropriate governmenta
clams. However, the deadline for filing such claims had
passed and the new attorney's petition for leave to file

a late clam was denied. A

mal practice suit was thereafter indituted, and the
judgment againg the minor's attorney was affirmed on
gpped in an unpublished opinion by the Second Didrict
Court of Apped.

The mord of the gory is tha processng juvenile
court cases is only part of the job of minor's counsd.
Wefare and Indtitutions Code section 317, subdivison
(e) mandates that counsdl investigate and report to the
juvenile court judge; the section, which charges minor's
counsd "in generd with the representation of the minor's
interests" extends beyond the scope of the juvenile
proceedings. Thus it is the obligation of minor's
counsd to investigate and file appropriate governmenta
dams

HOT RESOURCES

Check out a recent article by Lori Klein, entitled
"Doing What's Right: Providing Culturaly Competent
Reunification Services' (1997) 12 Berkdley Women's
Law Journd 20. Lori, an gppellate practitioner in the
area of dependency law, shares lessons learned in
representing a paent from a culturaly different
background and explains the need for a service plan
culturdly talored to the family's individua needs. The

Civil Tongues Supplement - Number 18
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aticle contains entire sections devoted to "Trid
Strategies' and "Appellate Strategies,” which should be
required reading. After you have finished reading this
newdetter, of course.l]

ADI on the Internet (continued from page 8)

gatement and a page of links to other Internet sites for
researching crimind law. Additiondly, from the ADI

web gite you can send Emall directly to our officel

Pand attorneys may submit short questions or special
requests via Email. All legd questions will be referred
to the assgned assisting attorney or to the attorney of
the day if no attorney has been assgned to your case.
Quedtions will be answered in one to two business
days. Please include your case name and case number
on al questions. Currently, draft opening briefs will nat
be accepted via E-mall.

Please keep checking our homepage for changes.
In August we expect to make mgor changes to our
homepage to incorporate some suggestions from our
pand. Panned improvements consst of including our
current and recent past newdetters, recent informationd
mailings, and our expanding crimind law research link
page. Please E-mal us your suggestions and
comments.LJ

KUDOS

We know that excdlent work often goes
unrecognized because it is done in unsuccessful cases.
But we think it is important to recognize successful
efforts so we can al be aware of issues that may benefit
our clients. Kudos are listed dphabeticaly by attorney
name. ["A" indicates a panel asssted case, "I" a pand
independent case, and "ADI" agtaff case)]

Gary Nelson, Specid kudo for his cameo
appearances in the award-winning Titanic. [

Romero Wins:  Janice Lagerlof, Shawn
O'Laughlin, Richard Power, and Kyle Marie
Wesendorf

Cheryl Anderson, B. v. Glaver, #D028052, One
count of possessing a completed check with intent to
defraud reversed where defendant possessed multiple
checks on asingle occasion. (A)

Joan Anyon, B. v. Allen, #£019556, Consecutive

term of two years plus ten year firearm enhancement
stayed per PC 654 where defendant convicted on
feony murder theory based on robbery; remand for
regtitution hearing where court imposed $5,000
redtitution fine in minutes but imposed no fine a hearing.
()

Neil Auwarter, B. v. Adagas, #D026396,
Conviction of possessng methamphetamine for sde
reversed, because trid court ered in denying
suppresson motion; home entry by police violated
knock-notice requirement where officer announced
purpose as he passed through threshold. (ADI)

Douglas Benedon, P. v. Pestom #E019764,
Remanded for resentencing where court imposed upper
term, relying on an improper aggravating factor
(vulnerability) and other aggravating factors were of
questionable validity, and two mitigating factors were
present. (A)

Janyce Blair, B. v. Hemnandez, #E020326,
Sentence miscalculation corrected to reduce sentence
by oneyear. (1)

Randall Bookout/Amanda Doerrer, B. V.
Crygd R., #D028483, Where methamphetamine was
found in back seet of patrol car following trangportation
of three juvenile defendants to station, evidence was
insufficient to show gppellant either possessed the drug
or aided and abetted another in possessing it. (ADI)

J. Thomas Bowden, B. v. Armijo, #D026393,

Civil Tongues Supplement - Number 18
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Conwviction of attempted murder stayed pursuant to PC
654 where defendant was aso convicted of
conspiracy to commit murder. (1)

Julie Braden (for mother) Michael Randall (for
father), In re Tyler F., #D029367, Reversal for abuse
of discretion of judgment that denied presumed father
Status to husband of the mother
of the child, where the child was conceived before the
marriage, but born during the mariage, and no
biological father had come forward to offer support. (1)

Alison Braun/Deborah Hawkins, B. v. Sok,
#G020207, Sentence for attempted robbery stayed
pursuant to PC  654. (A)

Philip Brooks, B. v. Brown, #E017853, Trid
court ered in dlowing DA to amend information to
dlege a 1992 Washington prior conviction for robbery
after the jury was discharged, because defendant was
deprived of the 20 peremptory chalenges he would
have received had the Washington prior been charged
at the time the subgtantive offenses were tried. (1)

Gordon Browndl, B. v. Humphreys, #£019774,
Remanded to say sx-year term for fdony child
endangerment conviction pursuant to PC 654 (term
had been imposed concurrently, and AG conceded
eror); second-degree murder conviction otherwise
affirmed. (1)

Martin Nebrida Buchanan, 1) E. v. Johnson,
#D026942, One dtrike prior reversed, because Illinois
robbery conviction required no intent b permanently
deprive the victim of the property. (1) 2) B.v. Bartan,
#D026470, Court of Apped modifies sentence
because tria court erred in imposing a grester sentence
than that imposed after gppelant’s firgt trid from which
a first gpped was taken. Trid court dso erred in its
award of custody credits. (1)

Dennis Cava, B. v. Miranda, #E020334, On
Peoplée's apped, trid court did not abuse discretion in
dismissng drike case remanded for trid court to
reissue its ruling on the motion and its statement of
reasons and to direct clerk to enter reasons in minute
order where triad court had failed to do so. (1)

Melissa Chaitin, In re Amanda T., #£020377,
Though the jurisdiction/digoogtion findings under W&
300, subd. (a) were affirmed concerning one child,

the judgment under 300, subd. (j) as to the sibling
was reversed for lack of substantial evidence where the
parents emationd unavailability and meanness neither
extended to the sbling nor were argued at the hearing.

(A)

Marianne Harguindeguy Cox, B. v. Eailla,
#D028419, Trid court grants 267 days extra
presentence credits as requested by counsel's motion
arguing that San Diego Rescue Misson placement
aufficiently cugtodia to warrant additiona time. (A)

Michael Dashjian, B. v. Ganzaez, #£018143,
Court order revoking driver's license reversed. (1)

John Dodd, B. v. Sanchez, #£018663, Peopl€e's
apped of Ramera resentencing where the trid court
gruck two drikes.  Affirmed, despite failure to put
reasons in the minutes, provided the trid court amended
the minutes to "precisdy and completdy” date its
reasons for dismissing the strike priors. (1)

William Drake, In re Danid K, #E020639,
Remova of two children & a review hearing where no
supplementa petition was filed violated the mother's
due process rights and severa datutes. Also, the
termination of reunification services for the daughter a
the sx-month hearing was based on no datutory
authority and was an abuse of discretion. (A)

Suzanne Evans 1) (for mother), Inrel aissa G,
#D028630, Remand to dlow full provison of services
to the parents, and to reconsder the vidtation issue
which the trid court failed to do on the first remand.
(A) 2 PB.v. Sechrid, #£016786, Affirmance on
Peopl€e's appeal. People had appeded tria court order
in a habeas corpus proceeding granting defendant a
new triad based on prosecutor's misconduct where
police "ambushed" defense counsd a trid with key
inculpatory evidence omitted from police report. (1)

Linda Fabian, 1n re Juan M., #D028928, Ruling
on a supplementa petition pursuant to W& 387
reversed, because there was no substantia evidence to
support the lower court's findings that the previous
disposition had not been effective in protecting the
children; the children had been placed with father and
resded in paterna grandparents home where they were
well cared for. (1)

Patrick Ford, B. v. Bdl, #D027299, Published



Number 34/Mav 1998

Page 27

remand for trid court to exercise discretion in deciding
whether to sentence dtrikes crimes committed on same
occasion consecutively or concurrently. (1)

Jeffrey Garland, B. v. Radiffe, #E017650,
Ramero remand in pre-Ramera case. Also remanded
with directions for tria court to award presentence
conduct credits when trid court left caculation to Dept.
of Corrections and trid counsd “"waved' the
cdculation. (A)

Stephen Gilbert, 1) P. v. Hamilton #G020258,
Denid of motion to suppress reversed. CHP officer
had no duty to drive stranded femae pedestrian 1/4
mile to off ramp. Failure to give pedestrian the option
of waking and requiring submisson to search as
prerequisite for ride was uncongtitutiond. (1) 2) B.v.
Bermudez, #G020141, Murder verdict modified to
second degree because of insufficient evidence of
premeditation and ddliberation. (1)

Laura Gordon, In re John P, #D027871,
Reversed. Insufficient evidence that minor possessed a
gun, discharged a gun in a grossy negligent manner,
committed maicious mischief and possessed live
ammunition. (1)

Robison Harley, B. v. Augus D., #D028893,
Minor's true findings of maicious mischief
reversed on insufficient evidence grounds. (1)

Donna Harrig/Stephen Cohan, Inrel eon
Parker, #D029756, Habeas corpus granted; probable
cause hearing under Sexualy Violent Predator's Act
requires more than a mere "paper review," i.e, a
hearing in which the defendant may cross-examine
experts and cal witnesses.  (San Diego P.D., Non
ADI)

Carl Hancock, 1) lnre Viante E., #D027067,
Juvenile case remanded for court to determine whether
metter is misdemeanor or felony. (A) 2) EB.wv.
Radriguez, #£018960, With no notice, no hearing, and
no evidence regarding gppellant's ability to pay for cost
for defense services, order for gppellant to pay defense
costs gtricken. (A)

Mark Hart, P. v. Ansddo, #£018467, Prior
prison term enhancement stricken as erroneoudy
entered on abstract of judgment. (1)

David Hendricks, 1) PB.v. Mdlina, #D026688,
Narcotics convictions resulting in 9-year prison term
reversed based on erroneous admission of drug courier
profile evidence to prove defendant's quilt. (A) 2) B
v. Bdl, #D026699, Appdlant's sole conviction for
possesson with drike prior reversed, because tria
court erred in dlowing inadmissible unquaified expert
opinion which was compounded by erroneous
ingtruction on evidence of other crimes. (A)

Marvin Hendrix, In re Lary V., #D027430,
Remand for juvenile court to desgnate whether
automobile burglary is afdony or misdemeanor. (A)

Patrick Hennessey, 1) B v. Whitaker,
#D026939, Stayed conviction for receiving solen
property (car) stricken where gppellant dso convicted
of unlawful driving/taking of same car. (I) 2) B v.
Martinez, #£019490, Three year gang enhancement
(PC  186.22) dricken because crime punishable by
lifein prison. (1)

Mary Hibbs, B. v. Campbdl, #E019335,
Sentence for possession of controlled substance for sale
was erroneousy imposed concurrently to a sentence for
possession of the same controlled substance with a
firearm; Court of Apped (Continued on page 28)
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ordered the former stayed pursuant to PC  654. (A)

Donal Hill, 1) B.v. Paades et d., #£019170,
Appd lant's punishment for smple assault sayed
pursuant to PC 654 because committed with same
intent as voluntary mandaughter. (1) 2) B. v. Walker,
#E019317, Negotiated disposition took five years off
13-year sentence, in exchange for dismissa of habeas
petition on IAC grounds filed in superior court. (1)

Handy Horiye, 1) PB.v. Saceda #D029086,
Abstract of judgment modified to included 531 days of
actud credit for the period gppellant was imprisoned
between his initid sentence and resentencing upon a
remand pursuant to Romero. (1) 2) B.v. Sandiga,
#E018375, Redtitution fine of $10,000 dricken as
unauthorized; clericd error in abdract of judgment
corrected. (1) 3) B.v. Hanes #D027203, Remand to
determine  whether  court wishes to sentence
concurrently as opposed to consecutively on two felony
counts with multiple strikes where these counts arguably
arose out of same transaction or occurrence and court
believed it was required to sentence consecutively. (1)
4) P. v. Miles, #D026984, Redtitution fine under PC
1202.45 could not be imposed for a 1991 offense,
since the statute was passed in 1995. (1)

Anna Jauregui, P. v. Hankins, #D026821, Trid
court erred in ordering a PC ~ 1202.45 redtitution fine
in violation of the prohibition againg ex post facto laws.
(ADI)

Sharon Jones, PB. v. Travers, #G019098, Tria
court erred by tregting appellant's Marsden motion,
made after trid but before sentencing, as a motion for
new trid based on IAC, pursuant to People v.
Fosselman. A Marsden motion may be made after trid,
and in this case, where appdlant's letter initiating the
Marsden request indicated the request was based not
only on counsd's performance a trid but adso on
additiond facts which gppellant stated he wanted to tell
the court, the trid court's falure to give gppdlant the
opportunity to be heard conditutes error. Case
remanded for Marsden hearing and resentencing
pursuant to Ramera. (1)

Greg Kane, B. v. Young, #£019535, The trid
court improperly imposed a concurrent 25 years to life
sentence for a petty theft with a prior, where the
gopellant aso recaived a 25 years to life term for the
burglary which involved the petty theft. The petty theft

sentence was stayed under PC 654. (1)

Judy Keim, B. v. Vdla, #D028183, Convictions
of posessng heroin and cocaine dricken, when
appdlant was aso convicted of possesson for sde of
both substances. (A)

Susan Keiser, In re Chad D, #D027576, Trid
cout ered in faling to exercise its independent
discretion in setting a minor's maximum  term of
confinement. Record did not reved court
independently set this term as opposed to acquiescing
to clerk's statement asto what term was. (1)

Roni Keéller, 1) In re Pais S, #£020415,
Reversd of order placing child in father's custody at the
disposition hearing, discharging her as a dependent, and
dismissng the dependency, where no investigation of
the out-of-state father took place. Father had not
communicated with or seen the child for over a year
since he had gotten out of jail for spousd abuse and he
had a history of drug abuse. In addition, the Court
found the mothe's parentd rights were effectively
terminated, because the trid court did not outline a
vigtation schedule or specify who would bear the
expense of travel for vigtation. (1) 2) lnrePedro M.,
#G021911, 366.26 termination of parentd rights
reversed because trid court abused its discretion by
refusing a requested 30 day continuance so a 388
motion could befiled. (I)

Nancy King, B. v. Karogy, #D026218, Judgment
vacated and case remanded for new suppression
hearing. Court held that PC  1538.5, subdivisions (j)
and (p) require that where a case is dismissed following
asuccessful  1538.5 moation, upon refiling the renewed

1538.5 motion must be heard by the same judge,
because datute is designed to prevent prosecutoria
forum shopping. (A)

Jill Lansng, B. v. High, #G019862, The tria
court improperly made a victim regtitution order for an
unspecified amount, without a hearing. (1)

David Macher, B. v. Clak, #£019647, Case
remanded for resentencing, because trid court erred in
imposing separate terms for murder and burglary since
those crimes were part of a sngle course of conduct.

(1

Linda Casey Mackey, B v. Rdfety,
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#D026950, A violation of PC 502, subd. (c)(2)
[teking of information from a computer system without
permisson] as dleged agang gppelant was a
necessaxrily included lesser offense of PC 502, subd.
(©)(2) [use of a computer system without permission to
wrongfully obtain money or property], such that
gopdlant's convictions on both violaions could not
stand. Former conviction reversed. (1)

Pearl Gondrdla Mann, B. v. Zamara
#G019866, One count of assault reversed for failure to
read verdict and obtain jury's ora affirmation of verdict.

()

Martha McGill, B. v. Vasquez, #D027076,
Assallt with intent to commit rape reversed for
insufficient  evidence where defendant was in
complanant's home dready when complainant saw him
downgtairs.  Evidence conssted of complainant's
statement she felt defendant had an erection and made a
pelvic thrust towards her while attempting to stop her
from cdling 911. When arested, defendant had a
flashlight, mace, screwdriver and pliers in his front
pocket. (1)

David McKinney, E. v. Vadavinos #D028209,
One of two five-year priors stricken because priors
were not brought and tried separately. Case remanded
for resentencing because trid court eroneoudy
believed consecutive sentences were mandatory under
PC 667, subd. (c)(6). (I)

Michad McPartland, B. v. Elares, #D028696,
Court reversed the conviction for smple possession of
heroin because it is a LIO of the conviction of
possession of heroin for sde. (1)

Paula Mendel, B. v. Rubia, J., #D026147,
Attempted murder, assault with a firearm, and shooting
a an inhabited dwelling convictions based on aiding and
abetting reversed for insufficiency of the evidence. (A)

David Morse, B. v. Guy, #E020464, The trial
court failed to ingtruct on reasonable doubt. (1)

Gary Neson, B v. Sheman #D027394,
Receiving stolen property conviction reversed where
appellant dso convicted of burglary. (1)

Laurel Nelson, 1) E. v. Willians, #D028690,
PC 1297 does not authorize bail money to be used

for court-gppointed attorney's fees. Judgment modified

to delete tha payment from the cash bal owed to

gopellant. (1) 2) B.v. Williams, #D028272, Payment

of court-appointed attorney's fees not authorized by PC
1297; judgment modified to delete. (1)

Diane Nichols, 1) PB. v. Ward, #E019418,
Published. Infliction of corpord injury conviction (PC
273.5) reversed, because statute does not apply to
prospective parents of unborn children.

2) P.v. .Johnson, #£020487, In People's appeal from
dismissa of srike, case remanded for trid court to set
forth reasons for driking in minutes per PC 1385,
subd. (); judgment affirmed in al other respects. 3) B.
v. Hodges, #E020642, In People€'s appea from
dismissa of drike judgment affirmed; trid court
ordered to reissue ruling and reasons and enter in
minute order per PC 1385, subd. (a) 4) B. v. Lopez,
#D022170, In Peopl€s apped, judgment dismissing
drike affirmed with directions to trid court to prepare
written statement of reasons to comply with PC
1385, following remand from Supreme Court with
directions to recondder earlier opinion in light of
Ramera and B. v. Baley (1996) 45 Cal.App.4th 926
(Div. Three case holding People have no right of apped
from probation grant). (ADI)

Kenneth Nordin, B. v. Earha, #D027395, PC
1202.45 redtitution fine [suspended unless parole
revoked] sricken because impostion of fine where

offenses pre-dated enactment of PC
(Continued on page 30)
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1202.45 [Aug. 3, 1995] is ex post facto. Issue not
waved by falure to object a sentencing because
imposition is an unauthorized sentence, correctable at

any time. (A)

Shawn O'Laughlin, B. v. Avila, #D026393,
Accessory to murder conviction stayed pursuant to PC
654 where defendant was aso convicted of
conspiracy to commit murder. (1)

Benjamin Pavone, B. v. Medina, #D027241,
Appdlant awarded one additiond day of presentence
custody credit. (A)

David Rankin, 1) Peogple v. Vdaxuez,
#D021930, On habeas following apped, Superior

Court applied law of the case to newly discovered
evidence that a detainer was filed agangt gppdlant in
Yuma County jail, and dismissed convictions with
prejudice, because prosecutor violated the Interstate
Agreement on Detainers by refusing to bring petitioner
from Arizona to Cdifornia for tria within Satutory time
limit. 2)_P.v. Vdles #D027037, Vehicular burglary
reversed for falure to give ingruction on L1O of vehicle
tampering. (ADI)

Peggy Reali, In_re Vhijay G, #D028002,
Insufficient evidence of true findings that minor ether

discharged or possessed the gun  or
asssted/encouraged another to do so. Also, insufficient
evidence to support vanddism true findings. (A)

Sharon Rhodes, 1) In re Jason B., #D028727,
True finding of commercid burglay reversed for
insufficient evidence. ~ Mere presence does not
conditute aiding and abetting. (1) 2) B.v. Cadro,
#D027177, Where court unaware of its discretion to
grike H&S  11370.2, subd.(@) enhancements, tria
counsdl ineffective in faling to inform court of its
discretion to srike, and there were three potentia
mitigating and no aggravating factors, case remanded
for resentencing. (A)

Andrew Rubin, B. v. LlLard, #E016786,
Affirmance on People's appeal. People had appeded
trid court order in a habeas corpus proceeding granting
defendant a new trial based on prosecutor's misconduct
where police "ambushed” defense counsd a trid with
key inculpatory evidence omitted from police report.
()

Stefanie Sada, P. v. Wade, #£018145, Two year
enhancement pursuant to  667.9(b) [commission of
offenses againgt one 65+ years of age] stayed where
trial court imposed sentence on attempted murder to
which enhancement did not apply and stayed residentia
burglary to which it did apply. (ADI)

George Schraer, B. v. Johnson, #£026826, Five
counts of smple kidnapping reversed, because they
were LIOs of the five counts of kidnapping for robbery.

Court's failure to impose a sentence oraly for the PC
12022.3, subd. (a) enhancement viewed as intent not to
impose enhancement and an act of leniency. (1)

Steven Schorr, B. v. Goodson, #E019189,
Consecutive  25-years-to-life terem ordered stayed
pursuant to PC 654 on 70 yearsto life sentence. (1)

Patricia Scott, 1) PB.v. Gonzdes, #£019051,
Abdract of judgment modified to reflect a 3 year
reduction in the determinate term because PC ~ 186.22
does not permit enhancement on life sentences. (A) 2)
B. v. Ngo, #G018710, Concurrent term for fase
imprisonment stayed pursuant to PC 654 where
defendant was separately sentenced for rape facilitated
by the fase imprisonment. (ADI)

Terrence Scott, P. v. King, #E018747,
Sentencing court erroneoudy 1) imposed separate
punishment for kidnapping and attempted sodomy
inviolation of PC 654, 2) imposed two PC  667(a)
priors based on sngle prior serious felony conviction,
and 3) miscalculated presentence credits. (1)

Maureen Shanahan, B. v. Creutz, #£020364,
Guilty plea set asde and convictions reversed, because
prosecution filed case after two prior dismissas in
violationof PC  1387. (1)

Alisa Shorago, P. v. Eear, #D027619, Two of
defendant's four strikes set aside, because Florida sex
offense conviction does not require penetration for
genita-genital contact; court remanded for the trid
court to exercise its discretion under Romera because
court could not conclude trid court would not have
gricken adrike if it had known defendant had only two
grikes, not four. (ADI)

Alice Shotton (Father), Carmda Simoncini
(Mother), In_re Gerad M., #D028107, Detriment
findng a W&l  366.21/366.22 hearing reversed for
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insufficient evidence. The department acknowledged
parents had complied with their reunification, but relied
on referrds going back severd years in recommending
non-return. Court of Appeal agreed past conduct was
relevant but was limited to the assessment of a present
risk of detriment. It concluded the department's beliefs
parents failed to recognize the nature and severity of
their children's problems was subjective and did not
conditute subgtantial risk of detriment in light of the
professond opinions

to the contrary. (1) (ADI)

David Stanley, 1) P. v. Richards, #D027585, 25
years to life sentence for commercid vehicular burglary
reversed for resentencing as non dtrike case where,
because court falled to make any finding as to prior
drike alegations on the record due to oversght, priors
were determined to be not true. Any later attempted
redetermination is barred, and thus court could not
correct a resentencing following remand from first
appeal. Mange, which deds with findings set asde on
apped, isinapplicable to falure to make afinding e trid
court level. (1) 2) B. v. Kacak, #D026252, Restitution
fine modified from $10,000 to $7,728 where Statute
goplicable a time of offense provided for offst in
caculation of fine againg victim redtitution. (1)

Howard Stechel, B. v. Sosa, #E017493, First
degree murder conviction reversed, becauise prosecutor
improperly  cross-examined agppelant about her
understanding of what would happen to her if she were
found saneor insane. This
questioning effectively and improperly alowed the jury
to condder appdlant's punishment in reaching its
verdict. Even though no objection was made to the
prosecutor's argument regarding appellant's motive to
lie, it woud have been futile, since court's overruling of
generd objection when evidence came in sanctioned the
prosecutor's argument. (1)

Ava Stralla, B. v. Masdy, #D027836, Redtitution
fine pursuant to PC~ 1202.45 sricken where crime
committed one month before statute's effective date. (1)

Jeffrey Stuetz, B. v. Willians, #E020074,
Judgment againg "one-drike" defendant with multiple
sex offenses and robberies reversed in pat. Two
counts of attempted genitd penetration by a foreign
object reversed because of insufficient evidence to
show attempted penetration by foreign object rather
than by sexud organ; sentences on two counts should

have been stayed under PC  654. The court adso
gruck four gun use enhancements, when defendant
received an enhancement for fireerm use under PC
667.61, subd. (), because the prosecution did not
plead and prove any additiona circumstances judtifying
the gun use enhancements. The court rgjected the AG's
agument that PC  667.61(€)(5) (multiple victims)
functioned as an additional circumstance because the
prosecution did not specificaly plead the circumstance
under the satute, even though the information set forth
the qudifying counts and multiple victims. (1)

Michae Totaro, B. v. Yark, #G019557, People's
gpped affirmed and published. In a number of cases
the People charged defendants with felony attempted
possession of contraband when the suspects responded
to undercover police overturesto sell the contraband in
a'"reverse ging." The Court of Apped held thet if dl
the defendant did was to solicit--without any other act--
the sdle, defendant would be guilty of only misdemeanor
PC 653f, subd. (d). Note: In acompanion published
case, the Court of Apped reversed, holding that where
the suspect does more, such as tender money, then
attempted



possession is appropriate. (1)

Patricia Ulibarri, 1) PB. v. Walker, #D026989,
(Continued on page 32)

GBI enhancement stricken, because GBI is an eement
of battery causng great bodily injury. (I) 2) B.v.
Kridgine P, #D029432, Burglary and attempted
burglary true findings reversed on sufficiency grounds.
0

Christopher Wagner, B. v. Mara, E020540,
15% good conduct limitation pursuant to PC~ 2933.1
does not apply to limit 4019 credits when defendant
sarves jal time as a condition of probation. (Riversde
P.D., Nor+ADI)

Krigine Watkins, 1) E.v. Vason #E018752,
Abstract corrected where second degree burglary
conviction was incorrectly recorded as first degree
burglary; three 5-year prior serious feony
enhancements stricken, because current offense was not
aserious felony; two of four prior felony
gtrikes stricken based on insufficient evidence; two days
of presentence custody credit added. (I) 2) B.v.
Calac, #D027285, Petty theft with a prior stricken as
lesser included offense of robbery. (1)

Mary Woodward Weéls, B. v. Bhipps



#D027231, Judgment as to grand theft auto and
accompanying enhancements reversed wheredefendant
aso convicted of robbery of same cars. (A)

Kyle Marie Wesendorf, 1) PB. v. Audin,

#D026758, Rather than remanding for new sentencing
hearing, court reduces two consecutively imposed
amed enhancements from one year each to four
months each, thereby reducing sentence on a negotiated
quilty plea. (1)
2) B.v. Wehder, #D027384, Tria court ordered to
modify abgract of judgment to delete conviction of
petty theft with a prior because this crime was LIO of
robbery conviction. (1)

Sharon Wrubd, 1) B. v. Johnson, #E020546,
Abstract of judgment amended to reflect robbery term
in one case to run concurrently with term imposed in
another case. (I) 2) B v. Mitchd, #E£019243,
Sentence reduced, because trid count erroneoudy
found defendant acted in concert with two or more
people under PC 213, subd. (1)(a). ()0

APPELLATE DEFENDERS, INC.
233 "A" Street, Suite 1200
San Diego, CA 92101-4010

NONPROFIT ORG.
U.S. Postaqe
PAID

San Diego.
CA

Parmit




