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LETTER FROM THE DIRECTOR
by Elaine A. Alexander, Executive Director

Best wishes for the new year to dl of youfrom
ADI. The year promises to be busy and productive for
the indigent appd late defense system.

Clams

Holdback. We gart off with some good news
that undoubtedly has dready made the rounds. the
interim clam holdback has been reduced from 10% to
5% for clams filed after January 1, 1999. The
Appdlate Indigent Defense Oversght Advisory
Committee (AIDOAC) has determined this is a
sufficient margin to ensure againgt ultimate overpayment.

We will be sending a mailing on this subject and on
time limits (next paragraph) as soon as we get answers
to afew questions on how to gpply this policy in specid
gtuations.

Time limitation on filing. AIDOAC dso
decided thet find daims must be submitted within Sx
months of the filing of the opinion. We are trying to
reolve severd questions on the gpplication of this
policy and, as just mentioned, will send a follow-up
malling.

Foeed of processing claims at ADI. We are
invedtigating complaints of increased ddays in our
internal processing of clams. Our objective is to take
no more than 10 working days for a routine clam, and
on some occasions that time has not been met. We are
trying to identify possble bottlenecks in the office and
to remind dl employees who handle dams of ther
individual responsibility to expedite the process. Very
soon, too, we will sart dectronic submission of claims,
which will diminae the ddays and risk of loss inherent
in mailing paperwork to San Francisco.

Meanwhile, some tips on things pand attorneys

can do to reduce the time needed to process their
dams

When any item is not sdf-explanatory,
give us your explanation with the dlaim. Examples are
any items over the guiddines and any services tha are
not goparent from the filed documents (unusud
communications with the client, research that did not
yield any fruit, etc.). Many delays are caused by the
need to contact the pane attorney for further
information. A number of pand atorneys have
developed the practice of submitting a memo with each
clam to clear up any possble questions;, as a result,
their daims amost dways can be handled smoothly and
quickly.

Be sure to declare and identify dl

recycled materids, to assig the daff atorney in
(Continued on page 2)
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checking for this. AIDOAC is very concerned that the
projects review documents for copying of previoudy
done work. For example, we need to determineif an
argument was taken from a briefbank or another brief, if
parts of a petition for review were copied from the
briefs and/or a petition for rehearing, or if a habess
borrowed from the AOB -- and, in each case, how
much. You can gregtly facilitate this determination by
giving us the information up front. If you don't and we
find evidence of recyding, we will probably have to
send the clam back, and that will gtart the process dl
over again.

Double-check math, make sure dl
items are complete and accurate, and be sure to sign
the clam. An amazing number of clams have to be sent
back for forma errors.

: : : l

The responsible use of associate counsd (and
law clerks or paralegds) is arecurring and difficult one.
Magor problems have been: failure to supervise the
asociate adequately, so as to ensure the quality of the
find product is a the level expected of gppointed
counsd; deegation of so much responghility to the
asociate that the appointed attorney does not fully
understand the case and is unable to discuss it in depth
when contacted about it; and ingppropriate use of an
asociate to handle ord argument. | would like to
repest here some guiddines. (See adso the ADI
handbook for gppointed counsel.)

Appdlate Defenders uses a complex method of
evaduating atorneys and sdecting them for particular
cases. This system is undercut when attorneys delegate
undue authority to individuas not put through this
screening process. Thus, the attorney of record has full
and find responghility for his or her cases. This
includes (@ meeting dl deadlines, (b) persondly
reviewing the record for issues, (c) making sure the
record is adequate, (d) filing briefs and other pleadings,
and (€) making personal appearances.

While an attorney may employ othersto

assist in any of these functions the atorney is fully
accountable at dl times for the result. For example, an
associate may research a particular issue, but it is the
attorney's own responsibility to ensure that the research
is complete, accurate, and current. Similarly, an
asociate may draft pat or dl of a brief, but the
gopointed attorney must see that the document is
complete in foom and substance and is argued
coherently, grammaticaly, and persuasively.

The work a dl times incuding pre AOB
dages, must reflect the appointed attorney's own
qudifications. ADI attorneys cannot be expected to
revise the work of reatively inexperienced associate
counsd when we have intentiondly sdected more
experienced counsd. When a dtaff atorney cdls to
discuss an aspect of the case, we expect the appointed
attorney personaly to be knowledgeable about the
relevant facts and law.

Persona appearances such as oral arguments
are extremdy difficult to supervise. It is one thing to
edit an associate's draft brief before filing, but quite
another to send an associate off to a courtroom aone.
Unless advance arrangements have been made, we
expect gppointed counsal to make al appearances
persondly. The court may require the client's consent
to argument by an associate.

Associate counsdl or law clek costs ae
included with gppointed attorney's time to determine if
the overdl clam is reasonable. Counsdl thus needs to
monitor the assgant'stime.

Use of associate counsd can be an efficient
way of approaching cases and a help in developing the
skills of newer attorneys, but only if the interests of the
client and the goals of the gppointed counsel systlem are
not compromised. These guiddines will help atorneys
who use the associate counsel resource meet our
expectations.l]
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CPC Alert!

By Anna M. Jauregui, Staff Attorney

At lagt, the Cdifornia Supreme Court has
addressed the issue of whether a defendant, who has
pleaded guilty or nolo contendere to a charge in
superior court and who wishes to obtain review of
issues chdlenging the vdidity of tha plea (aka
"certificate issues’), must comply with Pend Code
section 12375 and Cdifornia Rules of Court, rule
31(d), first paragraph, in atimdy fashion, that is, literaly
within 60 days after the rendition of judgment. The
Supreme Court has said yes. (People v. Mendez
(1999) __ Cdl.4th _[99 Daily Journa D.A.R. 489].)

Pend Code section 1237.5, subdivision (a),
requires a defendant to file with the tria court a"written
statement, executed under oath or pendty of perjury
showing reasonable conditutiond, jurisdictiond, or
other grounds going to the legdity of the proceedings'
whenever he or she wishes to raise an issue regarding
the validity of a plea of guilty or nolo contendere or of
an admission to a probation violaion on apped. This
written statement is known as a "request for a certificate
of probable cause’ or a"CPC" request. Notimelimitis
proscribed in this statute.

The time limit is set forth in the Cdifornia Rules
of Court. Rule 31(d) applies where guilty plea appeds
ae involved. It daes, in rdevant pat and with
emphasis added, the "defendant shdl, within 60 days
after the judgment is rendered, file as anintended notice
of apped the statement required by section 12375 . . .
; but the gpped shdl not be operative unless the trid
court executes and files the certificate of probable cause
. ... The trid court must grant or deny the CPC
request within 20 days of the filing of that request. (Cd.
Rules of Court, rule 31(d) [first paragraph].)

Mendez, a case aidng origindly from the
Fourth Appdllate Didtrict, Divison Two, has interpreted
and gpplied these two procedurd authorities in a drict
manner. A defendant must request a certificate of
probable cause within 60 days of judgment and obtain
that certificate from the superior court within 20 days
after the filing of the request (and, hence, within a
maximum of 80 days after rendition of judgment) or
lose the right to raise issues on gpped concerning the
vaidity of the plea [Although the Supreme Court did
not specificadly indude in its discusson or in its holding

cases in which a defendant seeks to chdlenge the
vdidity of higher "admisson” to a probation violation, it
consgtently referred to "certificate issues,”" which would
logicdly incude a chdlenge to an "admisson” under
Pend Code <section 12375, subdivison (a).
Interestingly, rule 31(d) does not specificdly include
"admissons' within its 60-day time limitation] If the
defendant is late in filing the CPC request, the Court of
Apped will not entertain any issues going to the validity
of the plea. If there is no other noncertificate ground
for apped (eg., appeding the denid of a motion to
suppress evidence or a matter arisng after the entry of
the guilty plea, such as, the sentence which does not
attack the vadidity of the plea) from which the defendant
timely filed a notice of goped (see rule 31(a) [first
paragraph] and 31(d) [second paragraph]), the Court
of Apped must order dismissa of the appeal. What
this dso means is that, if a notice of apped was timely
filed within 60 days and dated only noncertificate
grounds for apped, noncertificate issues can be raised
on gpped but that timely notice of gpped can not be
used to expand the questions on apped to include
certificate issues.

Rather harsh outcome for our dlients.
However, an avenue Hill exigts for seeking redress - the
petition for writ of habeas corpus based on ineffective
assistance of trid counsd in faling to seek the CPC on
time. (Note, the Supreme Court did not make any
suggestions regarding any method of reief, dthough
Divison Two in its earlier opinion in the same case
suggested the writ process and further mentioned that
Mr. Mendez never asked the Court of Appea to
relieve him from his fallure to comply with rule 31(d) by
way of amotion for reief from default (Cd. Rules of
Court, rules 45(c) and
45(e)), implying that this was another avenue for

(Continued on page 4)
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relief.)

If appelate counsd determines that the
circumstances of his or her particular case  warrant
looking into awrit petition, we suggest the following: (1)
evduate whether any cetificae issues that are
discovered in reviewing the record ae, in fact,
meritorious, that is, have a reasonable chance of
suceess, (2) find out why trid counsdl did not file a
CPC request, and (3)
conault with our office (consistent with our office policy
that panel atorneys contact us whenever a writ petition
is contemplated).[]

DUI Convictions

County

During the time period of January 1, 1997
through June 25, 1998, most Orange County law
enforcement offices used unlicensed breath-testing
machines to determine drivers blood dcohol levels. (It
appears the only law enforcement agency which did not
use the machine was Huntington Beach Police
Depatment) DMV will remove drunken driving
convictions from drivers records when licenses were
revoked or suspended solely on the bass of readings
from the machine (BAC Datamadter) during this time

period.

In  Orange

In order to obtain adminidirative remedies such
as having suspended or revoked licenses reingtated,
motorists must submit written requests to DMV to have
the convictions removed. However, crimind
convictions must be chalenged on the basis of the
reliability of the readings. At the appdlate leve, the
chalenge would by petition for writ of habeas corpus.

At the time of this writing, the Orange County
Public Defenders Office is in the process of formulating
a drategy for handling the potentid issues surrounding
these cases. The contact person at that office is Don
Landis, Deputy Public Defender. The office number is
(714) 834-2144.

ADI asks pand attorneys to review dl Orange
County DUI cases or cases -- open or closed -- in
which the BA level was part of the evidence a trid,
eg., driving under the influence (Veh. Code 23152),
driving under the influence causing bodily injury (Veh.
Code  23153), gross vehicular mandaughter while
intoxicated (Pen. Code 191.5), or vehicular

mandaughter (Pen. Code  192). Further, keep in
mind that felony prior convictions which occurred
during the relevant time period may dso be implicated.

Although trid counsd will mogt likdy be
pursuing relief for dients, if you have clients on gpped
who may be dligible for some relief, please contact ADI
saff attorney Ronda Norris a (619) 696-0284, ext.
56.0

Justice Tery B. O'Rourke
Joins Court Of Appeal, Division

One

Wecome to Justice Terry B. O'Rourke, our
most recently gppointed jugtice in Divison One of the
Fourth Appdllate Digtrict. Justice O'Rourke was born
in 1947 and grew up in San Diego. Becoming a lawyer
was a logica choice given his lineage -- his cousns,
uncle, and grandfather were dl atorneys. The other
reason, he jokes, was "bad judgment.”

Justice  ORourke received his bacheor's
degree from Claremont McKenna College in 1969 and
his juris doctor degree from Harvard Law Schoal in
1972. After law school, he returned to Sn Diego,
where he practiced civil law with the law firm of Davies
& Birch. The bulk of his practice was business
litigation, including antitrust and security cases. He later
moved to Los Angdles, where he continued to practice
avil litigation.

From 1984 to 1987, Justice O'Rourke served
as a superior court judge in Los Angeles County. For
severd months during that period, he sat on the Second
Didtrict Court of Apped by assignment.

In 1987, he again returned to his hometown
when Governor Wilson gppointed him to the San Diego
County Superior Court. As a superior court judge,
Jugtice ORourke handled both civil and crimind trid
caendars, presiding over more than 50 murder trias.

On December 7, 1998, Justice O'Rourke was
gopointed to Divison One by Governor Wilson and
was sworn in on December 7, 1998. Hevauestherule
of law and takes his job as a judicid officer very
serioudly. He has been described as having
"exceptiond intdlect, legd experience, [and g diligent
work ethic."
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Judice O'Rourke is a welcome addition to the
Court.[

What To Do To Expedite Your
Client's Release From Custody
Following A Successful Appeal
Or When It AppearsDuring The
Progress Of The Appeal That
Your Client's Chance At Success
|s Strong

By Elaine A. Alexander, Executive Director
and Anna M. Jauregui, Staff Attorney

When adlient wins an gpped that entitleshim to
immediate release, he runs the risk of sarving
unnecessaty time unless appdlate counsd  takes
precautions to protect againg this. Sometimes, the
circumgances of the case det the dlient's release
should be sought beforehand. Here is a list of some
ussful tips.

1 During your initid review of the case following
gppointment, determine the client's expected release
date and cdculate how that might be affected by a

victory on apped.

2. File a motion to expedite the gpped and for
cdendar preference if the circumstances warrant it.
(See Cd. Rules of Court, rules 19.3 and 45(d).) And,
avoid asking for extendons of time and oppose
extensons of time by the Attorney Generd's Office.

3. If gppropriate, file a writ petition, in addition to
a brief, asking for extraordinary relief on the ground
apped is not an adequate remedy.

4, Seek release (bail or OR) pending apped,
ether from the outset or upon receiving afirm indication
of how the case is proceeding (for example, from the
opinion, tentative opinion or a concesson by the
Attorney Generd regarding the issue which would lead
to your client's acquittal or release). (See Pen. Code,
secs. 1272, 1272.1)) AsK trid counsd to do this. If
that's not possible, then the pand attorney should do it.
If trid counsel agreesto do it, follow up with telephone
cdls and letters to assure the matter is being handled in
atimdy fashion. For cases arisng out of San Diego
County in which a dient quaifies for sarvices of the
Office of the Public Defender, pand attorneys may
contact Gary Nichols, supervisor of the Writs and
Appeds Divison of the Office of the Public Defender,
for assstance (phone: (619) 338-4768;, emal:
gnichopd@co.san-diego.caus). Any cases in which
there may be a conflict of interes with the Public
Defender's Office may be referred to the Alternate
Public Defender's Office.

5. After recaiving a favorable opinion, seek
immediate issuance of the remittitur via dipulation with
the Attorney Genera under Cdifornia Rules of Court,
rule 25(b). That rule permits immediate issuance in the
Court of Apped by paty dipulation only and in the
Supreme Court by stipulation or upon good cause.

6. Make certain that custodid officias know about
the issuance of the remittitur, the grant of a writ, or
issuance of a release order and take action on it as
sometimes courts delay informing the prison and the
prison, itsalf, delays taking action.

One find note - any work done which is
reasonably necessary to prevent service of time beyond
what is required by law is compensable. Contact our
office if you have any questions on whether your
particular proposed action would quaify.U]
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Wir etaps, Lies And

Audiotapes
By Chris Truax, Staff Attorney

Lest year, in People v. Gaxida (BA132597),
the Los Angdes Didrict Attorney's office reveded that
the LAPD had been engaging in a program of "secret”
wiretgos 9nce 1985. This new procedure, known as
the "hand-off" policy was desgned to dlow the Didrict
Attorney to prosecute suspects without reveding thet a
defendant's phone had been tgpped. Los Angdes
police would indl a court-ordered wiretgp and
gaher evidence  However, rahe then use this
evidence directly, the investigative teem manning the
wiretap would "hand off" atip to a completdy separate
invedtigative team that a paticular individud wes
sugpected of deding drugs. The new team would then
concentrate its investigaion on the sugpect in an effort
to devdop probable cause completdy separate from
evidence gathered viathe wiretap. If the new team was
successful, the defendant would be prosecuted based
s0ldy on the "independent” evidence and the exigence
of the wiretgp would never be reveded.

Once this pdicy came to light, it wes
immediatdy chdlenged  The propriety of this
procedure is currently being litigated in severd crimind
caxs in Los Angdes  In addition, the Los Angdes
Public Defender's Office has filed a dass action suit on
behdf of its current and former dients saeking to force
the Didrict Attorney to reved the names of dl
defendants who were prosecuted under the "hand-off”
policy. (n_Re Sddido (BA159367).) In November,
the trid court refused to catify the dass because it
bdieved the potentid defendants were not Smilaly
gtuated. While the court refused to enjoin the Didrict
Attormey from udng the "hend-off" technique, it did
require the prosecution to ather reved the exisence of
awiretgp to current defendants or to seek an in camera
hearing if it beieved thet reveding the wiretgp would
endanger an ongoing invedigetion.

Asfa aswe know, this procedure was

only in effect with regpect to wiretgps in Los Angdes
County. However, evay one of the defendants
prosecuted udng this technigue was talking to
someone else on his wiretgpped phone. As aresult, it
is extremdy likdy tha many of our own dients
conversations were picked up by one of these wiretgps.
It is ds0 extremdy likdy thet the LAPD "handed off"
the reaulting "tip" to a fdlow lanenforcement agency.
The exact number of "hand-offs' is nat yet known.
While the Los Angdes Didrict Attorney dams it
prosecuted a totd of 58 cases usng this technique,
reports issued by the Cdifornia Attorney Generd's
office show tha 151229 convesdions wee
intercepted in Los Angdes County in 1997 done
While nat dl of these interogptions are atributable to
the "hend-off" palicy, the scde of wiretgoping in Los
Angdes makes it a near-cartainty that many of our own
dlients were prosecuted through "hand-off" wiretgps

As of this writing, it is undear whether pest
defendants who were subject to this procedure will
have a remedy. The Los Angdes Didrict Attorney
argues this palicy is completdy proper and tha the
exigence of the wiregp need never be reveded
because the actud crimind prosecution is grounded on
wholly separae probable cause  Defense atorneys
argue that the exigence of the wiretgp must be reveded
for severd reasons, not the leest of which being that a
defendant has a right to discover dl of his Saements
that are in the possesson of the prasacution.

ADI will be monitoring this Stuation and the
Los Angdes Public Defender'sdass action suit which is
now before the Court of Apped. In the meantime, be
on the lookout for cases where the police appear to be
reaching to judify a detention or search. It may be that
your dient has been "handed-off." Should this occur,
contect the trid lavyer and deat him or her to the
possibility thet awiretgp may have been involved.(]
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Notices:

When Confronted  With
Either Filing An
AnderdWende Brief  Or

Raising A CALJIC 2.90 Or
Other Consistently Rejected
| ssue

Occasondly, we see the balleplae CALJC
290 issue rased as the only issue in an gopdlant's
opening brief. Thisissue has been rgected conggtently
for quite sometime now. Insuch acasg itispreferdble
to have the mater reviewed for a possble
AndersWende brief. This a leegt gives the dient the
benefit of a review of the record by the court in the
evat an isue was missed.  The same rationde gpplies
to dde Three Strikes issues that no reasonable atorney
bdieves would have any posshility d success. If you
are confronted with such aStuation, please consult us[]

New Court Addresses:;

The California Supreme Court hes
moved back to the Civic Center in San Frandsco.
Effective January 19, 1999, the addressis

Supreme Court of Cdifornia, 350 McAlliger &,
San Francisco, CA 94102-3600
Office of the Clerk: (415) 865-70000]

The Court of Appeal, Division

Two, has moved from San Bermnardino to Riversde,
effective January 11, 1999 the addressis:

Court of Apped Fourth Appdlate Didrict,
Divison Two, 3389 12th Stredt, Riverdde, CA 92501
Clerk's Office: (909) 248-0200, 248-0201

Divison Two, Terminal Digit AsSgnments:
Terminal Digit: Deputy Clerk:

Page_z

Ann Dee Smith
Kdly Conn
LindaLewis
Maddine Mozee
PaulaGada
SuseDriller O

New Policy For Requesting
Oral Argument In
Divison Two

©O~NONO
w P
NGNSy

In the beginning of July 1998, Divison Two
implemented a new padlicy regarding the timing of a
request for ord argument. Now, there is no need to
request ord agument a the end of the briefing, i.e,
when the reply brief is filed or the time dlotted for the
reply brief to be filed has passed; the Court will not
send out an ord argument inquiry letter.  Indeed, the
Court will automaticdly prepare atentative opinion in dl
casss and will sad it to dl counsd with an atached
form. After counsd has had a chance to read the
tentative opinion, counsd can request or wave ord
argument using the form provided by the Court.[]

New ADI Staff:

Wedcome to Michelle Rogers, our newest
atorney. Michdle has worked & ADI as alaw derk
during the lag two years while dtending Cdiformia
Wedern School of Lawv. She passed the bar in
November, 1998. She is origindly from Lancadter,
Cdiforniaand atended UCSD. During her junior year,
she dudied doroad a the Univeraty of Barcdong,
Spain. During thet year she traveed throughout Europe
and North Africa

Between undergrad and law schodl, sheran a
day care center in Rancho SataFe. Michdle arigindly
planned to practice child advocacy law and worked as
a rexarch assdat in tha aea during lav schodl.
After derking @ ADI, she becarme intereded in
dependency law and decided to join usfor the next two
years

Michdle now hastimeto read, trave and udy
foragn languages and plansto take an Arabic dass next
sameder. Her dream is to one day live in a foragn
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country, but we hopethet isfar in the future.

Carl Dershamis ADI's newes gaff member.
Cal'sdffiad titleisHleClek butin -~ (Continued  on
page 17)
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HOT TOPICSIN DEPENDENCY, FREEDOM FROM CUSTODY,
AND CONSERVATORSHIP CASES

by Carmela F. Smoncini, Staff Attorney

DEPENDENCY CASES
A. Jurisdictional Issues

The Sixth Appdlate Digtrict has concluded that
policies permitting chdlenges to the pleadings
sufficiency for the firgt time an gppedl does not apply in
dependency proceedings. In Inre Shelley 1 (1998) 66
Cal.App.4th 322, the Court of Apped took issue with
the concduson of In re Alysha S (1996) 51
Cd.App.4th 393, agreeing with the county that Alysha
S. was wrongly decided. It held appdlant waived her
right to chalenge the sufficiency of the alegations of the
petition.  This opinion might make more sense to
Y ussarian, who was more familiar with Catch-22 than
me. But | seem to recdl that demurrers, and such, are
ingpplicable in dependency proceedings, so there was
no chdlenge avaladle to gppelant to waive in the first
place. So, the county can alege whatever it wantsin a
petition, the appdlant cannot formaly object to the
pleadings because there is no procedura device
avallable, and then gppdlant is precluded from gppdlate
review. Hmmm.

In In re Rabert | . (1998) ___ Ca.App.4th
[98 Daily Journd D.A.R. 12787], the Second Didtrict
Court of Apped held that juvenile courts cannot extend
jurisdiction beyond the age of mgority solely to provide
gpecid assgtance for such things as completing their
college education. In this case, four children were
placed with grandparents under a permanent plan of
long term foster care. (The grandparents opted not to
become guardians in order to remain digible for foster
care benefits) Jurisdiction as to one of the minors
terminated when he turned 18, and another minor died
in a swvimming accident, leaving Robert and Michelle,
Robert had been in college for two years and was 20 at
the time of the hearing, and Michelle had graduated
from high school and was planning to attend college.
The minors opposed termination of jurisdiction wanting
to continue the dependency to help defray educeationa
and living expenses. At the January, 1998, hearing, the
tria court extended jurisdiction but scheduled another
hearing for March 12, 1998.

At the March, 1998, hearing, the department
made a motion to terminate jurisdiction on the ground
that the purpose of dependency was not promoted by
retaining jurisdiction over adults to provide for a college
education. The trid court denied the motion and
retained jurisdiction. The reviewing court disagreed.
The Court andyzed the terms of Wefae and
Ingtitutions Code section 303, which permits retention
of jurisdiction but does not delineate what factors
should be consdered in extending jurisdiction beyond
maority. However, the Court was guided by section
300.2, which declares that the exercise of jurisdiction
must be based upon exiging and reasonably
foreseegble future harm to the welfare of the child. It
concluded smilar factors should come into play in
determining whether jurisdiction should extend beyond
the age of mgority.

Applying these factors to the ingtant case, the
Court noted there is no evidence either child was
currently being physcdly, sexudly, or emctiondly
abused, neglected or exploited, and there was no
evidence suggesting such harm may occur in the future.
The sole bass for extension of jurisdiction was to afford
gpecid assigtance to Michelle and Robert to dlow them
to complete ther college education. The Court
obsarved there is no legidative mandate that the
dependency system is to be utilized to subsidize higher
education, in the absence of any evidence of current or
future threstened harm, and reversed.

Divison One of the Fourth Appelae Didrict
has held that hearsay evidence of aleged sexud abuse,
consgging of satements by a child, whom dl parties
dipulated was incompetent to testify, were admissible,
even though they did not qualify for admisson under the
Child Dependency Hearsay Exception because they
were uncorroborated. (In_re lucera 1. (1998)
Ca.App.4th _ [98 Daily Journal D.A.R. 12886].)

In this case, the satements were made by a
less-than-3-year-old child in very ambiguous language
in response to inappropriately asked questions by an
inexperienced worker, after being reported by an older
daughter who claimed, varioudy, that she had, and then
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had not, been molested by her mother's companion.
Experts agreed the statements made by the child were
incompetent and the trid court acknowledged the
satements were uncorroborated and thus inadmissible
under In re Cindy 1. (1997) 17 Cd.4th 15. The
satements were nonethdess ruled admissble under
Wefae and Inditutions Code sections 355,
subdivisions (c)(1)(B) and (C).

The amendments to section 355 provide that if
atimely objection to the admisson of specific hearsay
evidence contained in a socid sudy is raised, the
specific hearsay evidence will not be sufficient by itsdlf
to support a jurisdictiona finding or any ultimate fact
upon which a jurisdictiona finding is based, unless the
petitioner establishes one of severd exceptions. The
exception in issue in this case was the exception dedling
with a hearsay declarant who is a minor under age 12
and who is the subject of the jurisdictiona hearing.
That subdivison goes on to provide that the hearsay
datement is not admissble if the objecting party
edtablishes that the Statement is unreligble because it
was the product of fraud, deceit, or undue influence.

The Court of Appeal concluded that the
legidative amendment was intended to diminate, as a
ground for exclusion, incompetence due to inability to
tell the difference between truth and lie as a ground for
excdluding hearsay from a very young declarant. It dso
concluded that the Child Dependency Hearsay
Exception in the Evidence Code did not apply to
juvenile dependency proceedings. Based upon the
court's reasoning, it gppears that the Juvenile Court
Law expresdy condones the use of uncorroborated,
incompetent testimony.

B. Dispositional Issues

In Lawa B. v. Superiar Court (1998)
Cd.App.4th ___ [98 Daily Journa D.A.R. 12790Q],

Divison Three of the Fourth Appelate Didrict affirmed
an order denying reunification services to a mother
pursuant to Welfare and Inditutions Code section
361.5, subdivison (b)(12). The minor, Alicia, was
born drug exposed. The mother had three other
children, dl of whom were placed with their materna
grandmoather, dthough mother had reunified with one of
the boys before consenting to the guardianship. She
had an 18-year drug habit and had participated in
numerous rehabilitation programs, including resdentia

programs. Her compliance with the rehabilitation
programs was punctuated with relapses.

When she discovered she was pregnant with
Alicia, mother had been using cocaine a least twice a
week, but she cut down to using every other week
because of the pregnancy. At the time of the hearing,
the mom had completed 100 hours of substance abuse
indruction and 32 hours of parenting classes while in
jal.  Upon her reease from jal, she entered a
resdentia recovery program for women with children.
Nonethdless, the trid court fdt the requirements of
section 361.5, subdivison (b)(12) were satisfied by
proof of her use of drugs during pregnancy because
such drug use condtituted resistance to treatment of her
drug program during the 3 years prior to the filing of the

petition.

In her Rule 39.1B writ petition, the mother
contended use of drugs during pregnancy aone does
not prove resstance during the requisite time period.
Although the Court of Apped agreed with this
contention as a daement of legd principle, it
concluded the evidence presented in support of the
dispogitional order was not limited to that.

(Continued on page 10)

Civil Tongues Supplement - Number 20



Number 36/.1ani lary 1909

Pagﬁ_’]_

The Court pointed out that the language of the
gtatutory provision does not require proof that the prior
treatment occurred during the 3-year period; it required
proof that the resstance to such treatment occurred
during that period. What SSA is required to show is
that a parent has previoudy undergone or enrolled in
substance abuse rehabilitation; then, during the 3 years
prior to the petition being filed, the parent evidenced
behavior that demonsrated resstance to that
rehabilitation. Such proof may come in the form of
dropping out of programs, but it may aso come in the
form of resumption of regular drug use after a period of
sobriety.

In making its ruling, the Court cautioned that it
did not agree that the mere fact mom used drugs while
pregnant sufficiently evidenced resstance to trestment.
It recognized that a mother who regularly atends her
program could experience a brief relapse during
pregnancy but immediately resume trestment. That type
of behavior would not necessarily prove resistance.
However, a gtuation where the mother returns to
consggent, habitua, semiweekly and then biweekly
substance abuse cannot be considered asmple relapse.

De Facto Parent Status

In In re Michad R. (1998) 67 Cal.App.4th
150, Divison Two of the Fourth Appdlate Digtrict
affirmed the trid court's denid of a grandmother's
petition for de facto parent ¢anding. The minors had
been declared dependents in 1995 due to their father's
physical abuse of the oldest child. Subsequent petitions
resulted from continuing problems father had with anger
management and ingppropriate  discipline. The
department did not favor placement of the children with
the paternd grandmother because she was in denid
about the father's conduct, and it feared she would not
comply with court redtrictions on his vigtation. Thus,
the children were placed with a paterna aunt.

Unfortunatdy, the aunt was also unable to
protect the children from the father's abuse during visits,
S0 in 1997, the children went to live with the paternd
grandmother, on condition the father was not to live in
the grandmother's home and dl vigts were to be
supervised and take place a DPSS offices.

Propheticdly, it turned out grandmother did
dlow the father to vist at the grandmother's residence,
and the father was reported to have stayed overnight on

frequent occasions. When the socid worker arrived to
take the children into protective custody, she found no
one & home. Two months later, the grandmother and
children were discovered to be living in Texas. The
children were brought back to Cdifornia and
supplementa  petitions were filed. The grandmother
sought de facto satus, which was denied by the trid
court.

The Court of Apped affirmed, concluding there
was no abuse of discretion. It acknowledged
grandmother showed dgnificant involvement in the
children'slives and had been a day-to-day caretaker for
severd months in 1997. However, it concluded the
court was entitled to take into account additiona facts,
the grandmother's conduct in defiance of court orders,
which placed the children at serious risk of harm. The
Court relied on the Supreme Court decison of Inre
Keisha E. (1993) 6 Cd.4th 68, holding that a person
may be denied de facto parent status if the person has
inflicted substantia harm on the child. The Court noted
that while grandmother did not hersdf abuse or molest
them, she directly inflicted substantid harm by fleeing
the state to permit unrestricted access to the children by
ther father, thus deliberady placing them in ham's
way. "Kidngpping the children, kegping them in hiding
from the DPSS, and removing them without authority
from the juvenile court's jurisdiction, purposdy to dlow
free access by the abusing parent, is tantamount to
ading and encouraging the abuse. Such conduct is
fundamentally at odds with the role of a parent.” (ln.re
Michad R., supra, 67 Ca.App.4th at p. 158.)

C. Per manent Plan | ssues

In Elvis P v. Superiar Court (1998) 67
Cd.App.4th 1363, Divison Four of the Second District
Court of Apped granted the father's Rule 39.1B
petition and directed the juvenile court to order
additiond reunification sarvices. The trid court had
refused to extend services beyond the 18 months
specified in section 366.22, subdivison (a), finding no
exceptiond circumgtances. However, the father, who
was incarcerated, had fully complied with dl the
sarvices offered to him. The only component he could
not complete was the regular vigtation requirement,
and, as to this, the department failed to make a good
fath effort to assg him in fulfilling the court-ordered
monitored vigtation.

Civil Tongues Supplement - Number 20



Page 12

Appellate Defenders lssues

The Court of Apped recognized the practical
difficulties in arranging vists between a very young child
and a parent incarcerated a long distance away, but
concluded the depatment was not excused from
offering or providi ng oourt-ordered reasonable
reunification services because of difficuties in doing o

or the prospects of success. Elvis P.v. Superiar
Coaurt, supra, 67 Cal.App.4th at p. 1370, citing Mark

N. v. Superiar Court (1998) 60 Ca.App.4th 996,
1014-1015.)

The Court dso pointed out the socid worker
never mentioned vigtation in any |etters to petitioner and
did not atempt to facilitate vidts, nor were any
dternatives, such as telephone cdls or letters, offered or
suggested.

In In re Pablo D. (1998) 67 Cal. App.4th 759,
Divisgon Three of the Fourth Appdlae Didrict
dismissed an apped filed by the minor from an order at
the 12-month review hearing extending reunification
sarvices to the 18-month review hearing.  The minor
was born three months after dl five of his sblings had
been removed for severe physical abuse d one sger.
Pablo was taken into custody days after his birth and
was declared a dependent.

In December 1997, a 12-month review was
held respecting Pablo and an 18-month review was
held respecting three of the sblings. Although the court
terminated services as to the older sblings, the court
expressed the hope that services would be of vaue as
to Pablo, and extended them. It, therefore, found there
was a probability of return by the time of his 18-month
review. The minor appeded, claming there was no
subgtantia evidence supporting the clam.

The Court of Apped noted that while the minor
might be correct in arguing there was no evidence to
support the finding Pablo could be returned home in 10
weeks, the services have been received, not only for the
10 weeks origindly contemplated, but continuing 10
months theresfter. The Court concluded it could not
rescind services that had dready been rendered and
was unable to fashion an effective remedy, rendering the

appea moot.

The Ffth Appdlate Didtrict recently ruled that a
normaly nongppedlable order may be reviewed
following a 366.26 order, despite the mother's failure to

file a Rule 39.1B writ, where the juvenile court faled to
natify the mother timely or correctly of the entry of the
order setting the .26 hearing. In In re Cathina W.
(1998) __ Cal.App.4th __ [98 Dally Journd D.A.R.
12744], the mother was not present at the hearing when
the 366.26 hearing was set. The court directed that the
39.1B(1) notice be sent to the mother, but the juvenile
court clerk did not mail the notice to the mother within
24 hours of the court's order.

Instead, it was mailed 4 days later and included
the wrong date for the .26 hearing. The Court of
Apped concluded these circumstances warranted
review of the merits of issues arisng from the referrd
hearing. Of course, on the meits, it affirmed the order,
but at least she got areview on the merits.

Note thet, in passing, the Court aso disagreed
with the county's argument that it was incumbent upon
the mother's attorney to ensure the mother's rights of
appea were protected. It noted the burden is on the
parent in adependency hearing to pursue his or
her
gopellate rights; in the absence of a specific direction
from the mother, her atorney in the juvenile court was
not obligated to take any (Continued on page 12)
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steps to comply with section 366.26(1). Because the
mother had not been notified that she must seek relief
by writ petition under the statute, she could not very
well have directed her attorney to take the steps to do
S0.

The Second Appellate Didtrict recently denied
Rule 39.1B writ relief to a father, following an order
seiting a hearing pursuant to Welfare and Ingtitutions
Code, section 366.26. (Eijah R. v. Superiar Court
(1998) 66 Ca.App.4th 965.) The father, who was
incarcerated during most of the dependency
proceedings, contended he was not provided
ressonable reunification sarvices while he was
incarcerated. Angd R., the minor, was born with
prenatal exposure to drugs and tested positive for PCP.
Initidly, she was detained with the father, Elijah. The
faher was living in the home of the paternd
grandmother; the department was given discretion to
dlow the mother of the minor to move in with them on
condition she complied with drug program and
counsding.

The father permitted mother to move in without
the department's prior approva, resulting in the filing of
a supplementd petition pursuant to Wedfare and
Ingtitutions Code, section 387.  Nether parent
gopeared a the subsequent dispostion hearing, at
which custody was removed on the grounds the minor
was a risk due to, among other things, the father's
abuse of the mother. Father was ordered to attend
domegtic violence counsding in addition to other
treatment programs.

A month later, father was incarcerated in Las
Vegas, but no one was quite sure where. By the &
month review hearing, the department reported its
efforts to contact the father had been unsuccessful, and
reunification could not be redized. At this hearing,
father's counsdl aso disclosed he was unable to locate
the father, and was unaware whether any treatment
programs were avalable a the facility, or when he
would be released. Nonetheless, the court continued its
order for reunification services and directed the
department and father's counsdl to continue efforts to
contact the father.

By the 12-month review, father was 4ill in
federal custody on federa narcotics charges in Nevada
and had written to his atorney expressing the desire

that custody of Angd be given to an unreated
caretaker, who was determined to be inappropriate.
Father's letter "clearly indicated he did not seek to have
Angd returned to him, and he was thus not interested in
reunification." Elijah R. v. Superiar Court, supra, 66
Cal.App.4th at p. 969.)

In his petition, father contended insufficient
savices were provided to him while he was
incarcerated based upon the criteria in section 361.5,
subdivison (€). In its opinion, the Second Didrict
Court of Apped highlighted the dautory language
which so provides "if these programs are available™
(Eljah R. v. Superior Court, supra, 66 Cal.App.4th at
p. 970, itdics omitted.) The court noted that telephone
cdls, referred to in the statute, would be meaningless
based upon the tender age of the minor. It pointed out
that vigitation was not feasible because of the distance
between the minor's location and the faher's
incarceration. (Ld. at pp. 970-971.)

It also observed the father had failed to appear
for the disposition hearing, had no contact with his own
attorney since his incarceration, and made no attempt to
seek cugtody of the child. "By his own actions, Elijah
thus placed himsdf out of the reach of any meaningful
rehabilitative services the Depatment could have
provided. [Citation omitted.] Under these
crcumgdances, there is subgtantial evidence in the
record to support the juvenile court's finding that the
services provided by the Department to Elijah were
ressonable under the circumstances of his case.
[Citation omitted.]" (Elijah R. v. Superiar Court, supra,
66 Cal.App.4th at p. 971.)

In In re Chamice G. (1998) 66 Cal.App.4th
659, the Fifth Appellate Didrict held that an order
denying a Welfare and Indtitutions Code section 388
petition was not gppedable, since it was "integraly
related” to the order for a permanency planning hearing.
The oddest part of this case is that the mother filed a
rule 39.1B writ petition after the referrd hearing. In this
case, guardianship had been sdlected as the permanent
plan, by stipulation of al partiesin 1993. 1n 1997, DSS
filed a modification petition pursuant to section 388, to
permit the guardians to move out of date with the
minor. Mom filed a counter 388 petition in order to set
asde the guardianship. Then, the guardians filed a 388
in order to upgrade the guardianship to adoption.
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At the 388 hearing, the trid court held mom had
shown changed circumstances, but had not made a
aufficient showing that the modification she sought was
in Charmice's best interests At the same time, it
granted both DSS's and the guardians 388 petitions,
and st the matter for a new 366.26 hearing. Mom
filed her writ petition from the referral order, and aso
gppeded from the denia of her 388 petition.

The apped was dismissed. The reviewing court
concluded that section 366.26, subdivison (1) bars
direct appeds from an order setting a section 366.26
hearing. (lnre Charmice G., supra, 66 Cal.App.4th at
pp. 664, 668-671.)

This ruling seems to be a odds with prior
published decisons. See In re Flizabheth M. (1997) 52
Cal.App.4th 318, 324, and Inre Danid D. (1994) 24
Cal.App.4th 1823, 1832-1833, for dtarters. In the
latter case, the reviewing court specificdly held a parent
could not raise a chalenge to a 388 ruling upon apped
from a section 366.26 hearing because the 388 order is
separatedy appedable and was find by the time the
notice of apped from the .26 hearing was filed.

Thisisdirectly a oddswith Charmice G., which
reasons that its interpretation does not prevent an
aggrieved parent from obtaining appellate review of the
crucia order by ether a rule 39.1B petition "...or by
later gppeal from the order made at the section 366.26
hearing." (lnre Charmice G., supra, 66 Cal.App.4th at
p. 669.) | cannot tell if a petition for review wasfiled or
not, but | do not think this opinion should be relied upon
by atorneys in deciding whether or not to apped from
a 388 denidl.

FREEDOM FROM CUSTODY CASES

Divison Four of the Second Appellate Digtrict
reversed an order terminating parentd rights in ln re
Qdian 1. (1998) 67 Ca.App.dth 204, because
inadequate notice was provided to the mother. In this
case, the court had improperly relieved mother's
counsd at the origindly scheduled hearing pursuant to
the 366.26, as to which mother had signed a waiver of
her right to appear. However, the permanent plan was
not determined at this hearing, which was continued for
3 months. No notice was sent to mother. For the next
hearing, a new attorney was gppointed for mother, but
he informed the court he had not had an adequate

opportunity to review the file or contact the mother.
His request for continuance was denied, and the court
determined the mother's previous waiver of attendance
goplied to this hearing as well. The court went on to
terminate parentd rights.

The Court of Apped held thetrid court erred in
relieving trid counsd & the initid permanent planning
hearing, noting that an atorney may be relieved in a
noticed hearing upon subgtitution of another attorney or
for good cause, none of which conditions had been met.
(lnre Mlian | ., supra, 67 Ca.App.4th at pp. 207-
208.)

The Court went on to hold the trid court
improperly concluded mother had waved her
appearance for the later hearing and that no further
notice was necessary. The waiver was specific and
covered no other hearing. Section 366.23 requires that
a parent recelve notice whenever the juvenile court
schedules a hearing pursuant to section 366.26. While
there is an exception to the notice requirement if the
parent is present when a hearing is continued, there is
no exception gpplicable where a parent is absent
from the hearing.

The Court held the notice eror was
exacerbated by the trid court's falure to make a
timey appointment of subditute counsd, and the
record did not eucidate why the court

(Continued on page 14)
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refused to grant a continuance, when new counsdl, who
had been assigned to the case for only one week,
informed the court he had not yet had an opportunity to
ascertain mother's wishes.

In In_re Yuridia (the Daly Journd Dally
Appdlate Report does not include a lagt initid) (1999)
_Cd.App4dth ____ [99 Daily Journd D.A.R. 58],
Divison Three of the Fourth Appellate Didtrict reversed
a finding that two minors, a sbling par, one of which
auffers from AIDS, were adoptable, and denying
relatives de facto parent status. The children's parents
had died of AIDS in Mexico, where the children were
born, in 1994, and the mother had expressed the desire
that the maternd grandmother care for the children.
The younger child was diagnosed with AIDS,
prompting the grandmother to send the children to the
United States, in order to obtain medical trestment.

The girls lived with a maternd aunt for two and
one-hdf years, until they were removed from her care
upon her arrest for child abuse of her own child. Within
ayear, the juvenile court terminated dl parentd rights of
dgther the aunt and uncle or the two maternd
grandparents, and found both children adoptable. The
Court of Appeal noted that as an abstract matter, a
child with AIDS may be adoptable. However, where
the only people interested in adopting were materna
relatives deemed unacceptable by the department, and
where there is no evidence of any prospective adoptive
parents outside the family, who, being fully informed of
the one child's medica condition, till desire adoption,
theee is no cdear and convincing evidence of
adoptability.

The Court was careful to limit its holding to the
unique circumstances and facts of this case, but it held
the net effect of the juvenile court's order was to
deprive the girls of the extended family who wanted to
adopt them in what may prove to be the chimericad
hope that a better arangement will come aong.
Therefore, it reversed and remanded for a new hearing
on the issue of adoptability.

In In re Richard C. (1999) ___ Cd.App.4th
[99 Daily Journd D.A.R. 5], the First Didrict Court of
Apped hdd that a parent who failed to show she had
maintained regular vigtaion and contact with her
children during the reunification period was not entitled
to a bonding study to develop further evidence

regarding her bond with the children with which to base
an agument for the beneficid contact exception to
adoptability. [The opinion is ambiguous in its rendition
of the procedurd posture of the case, failing to mention
the fact that a 388 petition had been filed and the
motion sought the bonding study for purposes of te
388 petition hearing.]

In this case, the socia worker's report prepared
for the 366.26 hearing noted the mother was visiting the
children every other week and the boys, Scott and
Richard, enjoyed the vidts However, the socid
worker concluded mom had faled to reunify with her
sons, her supervison had been supervised, son Richard
did not trust her due to her failure to believe him about
the abuse which had given rise to the dependency, and
both boys had bonded with their prospective adoptive
families.  Appdlant's counsed made a motion for a
bonding study (mother's counsel even offered to pay for
it), but the motion was opposed by the children's
counsd.

The court denied the motion because the boys
had not been getting "consgtent and perdgtent” care
and support from the mother. On apped, mother
contended it was an abuse of discretion to deny the
moation for a bonding study, claming she had a due
process right to rebut the evidence provided by the
department. The Court held that at such a late sagein
the proceedings the mother's right to develop further
evidence regarding her bond with the children was
goproaching the vanishing point. (o re Richard C,
supra, [99 Daily Journd D.A.R. a p. 5].)

The Court of Apped acknowledged that a
bonding sudy may have endbled mom to make a
dronger case a the 388 hearing, but held that the
mother was required to muster evidence before the
termination of reunification services "The kind of
parent-child bond the court may rey on to avoid
termination of parentd rights under the exception
provided in section 366.26, subdivison (c)(1)(A) does
not arise in the short period between the termination of
savices and the section 366.26 hearing.” (lo_re
Richard C., supra, [99 Daily Journd D.A.R @ p. 6].)

The Court commented the bonding <udy
sought by the mother would have necessitated a delay
in the permanency planning beyond the ddlay dready
entalled in hearing her 388 petition. It noted smilar
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requests to acquire additional evidence in support of a
parents clam under section 366.26, subdivison
(©(D)(A) might be asserted in nearly every dependency
proceeding where the parent has maintained some
contact with the child. However, it concluded the
Legidature did not contemplate such last-minute efforts

to put off permanent placement. (n_re Richard C,,
supra, [99 Daily Journa D.A.R @ p. 6].)

In 1n_re Jeanette V. (1998) __ Cd.App.4th
[98 Daily Journd D.A.R. 12837], the Second Digtrict
Court of Apped has held that there is no due process
violaion in admitting the socid worker reports into
evidence a the .26 hearing without making the socid
workers available for cross-examination. The Court
held that the right to cross-examination based upon
datute and court rule applies only to the juridictiond
hearing. Of course, it acknowledged, nomindly, that a
parent has a right to "due process'  which the court
put in quotations, by the way  a the hearing under
section 366.26 which results in actud termination of
parenta rights. It further acknowledged this requires a
“meaningful  opportunity to crossexamine and
controvert the contents of the report.™ [Ld. at p. 12838,
citation omitted.]

But, it held, due process is not synonymous
with full-fledged cross-examindion rights  (lo_re
Jeanette V., supra, [98 Daly Journd D.AR. a p.
12838].) Apparently, when it comes to the party with
the burden of proof a the .26 hearing where
fundamentd parentd rights may be permanently
severed, the rule of due process is a flexible concept.
This flexible concept permits admisson of the most
incompetent materid see the discussion of the Lucera
L. case above contained in areport, without the need
to ether corroborate it or subject it to the rigors of
cross-examination before congdering it as subgtantive
evidence in support of the government's pogtion. But
the same due process concept does not require the
court to dlow a parent to have a bonding study
conducted. (See Richard C., supra) The nerve of
those parents wanting to cross-examine the party trying
to make ther child an orphan!

INDIAN CHILD WELFARE CASES
There were no new ICWA cases to report this

quarter. However, Assemblywoman Denise Moreno
Ducheny has proposed a hill in the State Legidature,

which would revitdize the law by diminaing the
"exiging family doctrine” The hill, AB 65, can be
downloaded from the governmentd website on the
internet. Take a look at it and write to your State
representative.

GUARDIANSHIPS AND
CONSERVATORSHIPS

In Guadianship of Smpson (1998) 67
Cd.App.4th 914, Divison Three of the Fourth

Appdllate Didrict reversed an order terminating the
guardianship of O.J. Smpson's two children. The
Court concluded the trid court erred in declining to
consder "the murder issue," gpplied the wrong Satutein
meaking its ruling, and erroneoudy put the burden on the
guardians to prove it was detrimenta to return the
children to their father, and excluding evidence found in
the mother's diaries bearing on the father's possbly
violent tendencies. Ingtead, it should have examined the
totdity of evidence bearing on the father's fitness with
the burden on him to show sufficient overdl fitness to
judtify the termination of the guardianship. This case has
been analyzed to death so | do not need to add my two
cents worth.

In Canservatarship of Coomhs (1998) 67
Cd.App.4th 1395, Division Five of the First Appellate

Didrict dismissed an gpped by the
(Continued on page 16)
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person who had served as temporary conservator of
the person and estate of Guy Coombs. The order,
which appointed David Coombs as conservator,
directed appelant to account for California assets
owned by the conservatee at the time of his incapacity,
and to deliver al assets to the permanent conservator.
The probate court entered an order awarding the
consarvator nearly $500,000 from gppdlant in
Februay, 1998. Appdlant made a maotion to
reconsider the judgment, which was denied in May,
1998.

In the meantime, in March, 1998, the trid court
in Coomhs made an order ttling the first account and
report of the suspended conservatrix, which surcharged
appellant more than $700,000. Appellant moved for
reconsderation of this order, which was denied at the
sametime asit denied the other motion to reconsider.

The Cout of Apped hdd the gpped was
untimely.  The two rulings were made in February and
March, 1998, but the notice of appeal was not filed
until June 2, 1998. It disagreed with gppellant that Rule
3 extended the time for filing the notice of gpped
because she made a motion to reconsder. Rule 3(a)
addresses the time for gpped when a valid notice of
intention to move for anew trid is served and filed, and
rule 3(b) addresses the time for gpped when a valid
notice of intention to move to vacae a judgment is
served and filed.

The Court noted that a number of appellate
decisons evidence confusion over whether a motion to
reconsder should be treated as a motion for new tria
or a motion to vacate. The Court came down on the
Sde of the decisonswhich drictly construe the language
of the rule as not including any exception for ingtances
when a party has filed amotion for reconsderation.

HOT RESOURCES

You will need to become familiar with
"Concurrent  Services Planning Resource Guide,"
Revised 6/19/98, published by the Cdifornia
Department of Socid Services, Adoptions Initigtive
Bureau.  This publication describes the criteria
employed in assessing the viability of reunification and
the new policy of concurrent permanent planning.
(Contact Laura Williams a (916) 322-6554, or fax
(916) 445-9125 or emall at Iwillia3@dss.cagov.)

Interestingly, in the section rdaing to
Attachment, the document acknowledges that a child is
capable of mantaining attachment reaionships with
more than one person a atime, dthough a hdlmark of
a wdl-functioning attachment system is that there is a
limited number of specific individuads with whom the
child develops attachment rdationships. Commenting
on tranderability, it says, "If the child had a hedthy
attachment to the previous care provider, in time he will
attach to a new loving/r e s
ponsive/gppropriate/consstent care provider, if this
person does not ‘disappear’ from his’her life quickly.”
(Concurrent Services Planning Resource Guide, ch. 1I:
Bendfits, p. 11-10, citing Farquhar, "Update on
Attachment Theory and Research: Application to
Adoptions -Redevant Issues [no additiond cite

provided].)

This supports the theory | have espoused for
years, dthough the government gpplies it a little
differently.  From this publication it appears the
philosophy is that if you have a hedlthy child, he or she
is cgpable of forming hedthy atachments with other
persons, S0 dl we have to do is find a good family and
the child will attach him or hersdf to that caretaker and
his or her best interests will be served thereby. Have l
not been saying for years that we are operating a sort of
"Daisy Hill Puppy Farm" [ref. Peanuts Cartoon Strip]?

After you have read the "Concurrent Services
Panning Resource Guide," compare it with the raw data
regarding "Sdected Characterigtics of Children in
Foster Care at the End of Three Consecutive Years,"
for the Month of August, 1998, aso published by the
Cdifornia Department of Socid Services. This can be
downloaded from the internet (dsscagov) and
indicates the state may be a little overly optimigtic about
the adoption opportunities available for the transferable
attachments which are the subjects of the concurrent

planning.

For example, in 1998, of 6,265 open cases,
1,221 were reunified during the year, and only 172
were adopted. The latter figure represent 9.4% of the
cases closed lagt year. At the same time in 1997, the
figure was 14.8%. It looksto me like there are alot of
orphans who will be dependents until they reach the age
of mgority or are emancipated.

Civil Tongues Supplement - Number 20
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While termingtion of rights might serve some
purpose (money for the Sate from federal sources) and
may appear to serve the immediate needs and interests
of the minor, in the long run what we have is a whole
generaion of kids whom we have saved from parenta
neglect but, who have no family ties. | wonder where
they go for holidays after they reach adulthood? Does
DSS invite them over?]

New ADI Staff (continued from page 7)

addition to those duties, we cdl on Carl's unique talent
to solve computer problems. ADI is extremely lucky to
have snagged Carl from the San Diego Superior Court
where he worked for thirteen years prior to accepting a
position a ADI in December, 1997.

Prior to his tour a the superior court, Carl
worked for the Navy for ten yearsin personnd,
adminigtration and operations. This experience
permitted him to travel the Philippines, Japan, Kores,
S Lanka, India, Kenya, Indonesia, China, Hong
Kong, and Thailand.

In addition to being a computer genius, Carl
adso plays the trumpet and trombone in a loca band,
"The Notegbles," and is a writer. His published works
include two science-fiction/fantasy short stories and Sx
nor+fiction articles on computer technology. Currently,
he isworking on severd screenplays, anove, and some
short dories.  In his spare time, he has amogt
completed three separate degrees in  higtory,
anthropology, and music.

Cal is from Poway and haslots of family in the
San Diego area. Heishereto stay at ADI. Welcome,
Carl.

Staff Transtions. Many of you have spoken
with Amanda F. Doerrer throughout the last four
years. Amanda first came to ADI as a pardegd in
1994. In 1995, while maintaining her full time pardega
position a ADI, Amanda enrolled as a night sudent at
the Universty of San Diego School of Law. In 1997,
Amanda changed positions a ADI and became a law
cerk, assding daff atorneys in the preparation of
briefs, record reviews and specia research projects.
This past summer, Amanda completed her studies at
USD and took the Cdifornia Bar Examination. After
receiving passing scores on the Bar, Amanda changed

job positions a ADI once again and moved into a staff
attorney position. She has been a great asset to ADI!

Although Omar Palacio has been with ADI
nine years, he has recently advanced from his origina
postion in the file room to office assdant. As of
December, 1997, he took on the responsibility of
paradoxing dl cams. As of May, 1998, he began to
assst pardegds with some of their duties. Omar does a
little bit of everything and isinvauableto ADI.U

KUDOS

We know tha excdlent work often goes
unrecognized because it is done in unsuccessful cases.
But we think it is important to recognize successful
efforts so we can al be aware of issues that may benefit
our clients. Kudos are listed dphabeticaly by attorney
name. ["A" indicates a panel asssted case, "I" a pand
independent case, and "ADI" agtaff case]

Joan Anyon, B. v. Rodriguez, #D027941,
Murder conviction reversed, details of prior assault
improperly admitted under EC  1101(b). (1)

Russell Babcock, 1) B.v. Hicks, #E021608,
Six prison priors dricken from 3X
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(Continued on page 18)
sentence because not admitted, but case remanded for
further proceedings on priors. 2) PB.v. Singleton
#D028071, Assault with firearm conviction reversed,
no evidence D pointed gun at victim or threatened to
use gun againg him. (1)

Christopher Blake, B. v. Khonsavanh S,
#D029627, Maximum confinement term reduced from
23 years 4 months to 18 years 4 months. Unauthorized
order for AIDStest stricken. (1)

Randall Bookout, B. v. Judd, #D029455,
Error to accept pleato both possession and possession
for sdleof PCP. (ADI)

James Bostwick, P. v. Sharkey, #£020622,
Warrantless search of premises for meth lab based on
anonymous tip not judtified by exigent circumstances
where no indication lab was active.  Anonymous tip
itsdf did not provide sufficient sdf-verifying informetion
to judtify search. (A)

Robert Boyce/Laura Schaefer, B. .
Garnett, #D029377, Cruelty to elder conviction (PC
268 (a)(1)) reversed; insuff. evidence D had duty to
control elder victim's conduct as required by People v.
Heitzman (1994) 9 Cdl .4th 189. (1)

Julie Braden, 1) Inrelsabd D., #D029801,
Juvenile court judgment finding one man presumed
father after paternity testing confirmed another man to
be biologica father and ordering reunification services
for both, appeded by the Hedth and Human Services
Agency; dfirmed. (1) 2) In re Marshawn S,
#E023117, Stipulated full reversal of 366.26 judgment
with remand to conduct new hearing per 366.22,
folowing tentative opinion recommending reversa
based upon fundamentally unfair procedures. (DSS
unilaterally added new thergpy requirement to
reunification plan after it had reported reunification was
likely to occur if mother maintained vists and parenting
classes) (1) 3) InreNadineB., #D031709, Judgment
finding father's reunification plan was appropriate
reversed because na plan ever provided to father. (1)

Phillip Bronson, B. v. Yates #E020622,
Warrantless search of premises for meth lab based on
anonymous tip not judtified by exigent circumstances
where no indication lab was active.  Anonymous tip
itsdf did not provide sufficient salf-verifying information
to judtify search. (1)

Philip Brooks, B. v. Smith #E£020624, Full
revers for inadequate reasonable doubt instruction.

(1)

Gordon Browndl, P. v. Hemnandez,
#D024939, Sentence reversed because aleged strikes
found true without evidentiary support, and for
condderation of whether to dismiss drikes (pre-
Ramera sentencing); per Mange retrid of priors is
permissible. (1)

Doris Browning, 1) B v. Cadaneda
#E020776, OSC issued returnable in trid court for
IAC based on falure to object to amendment of
information which added charge for which no evidence
presented a predim.  (Prosecution relied  without
objection on police report) (A) 2) E.v. Marenq,
#E020594, PC 654 stay. (1)

Stephen Buckley, B. v. Parrish, #5021574,
PC 654 stay. (1)

Elizabeth Bumer, PB. v. Hemnandez,
#E020695, Abstract of judgment corrected to reflect
PC 654 say. (A)

David Carico, B. v. Gada, #G019860,
Remand in strikes case because trid court believed it
lacked discretion to impose concurrent rather than
consecutive sentences. (1)

Janette Cochran, 1) Inre Judin F_ et 4,
#E020664, Tria cout found child could not be

returned to home because of potentiad danger and
awarded custody to the DSS. Trid court adso detained
child in home on condition that child could be removed
without further proceedings. Orders unauthorized by
gatute. (1) 2) Inredulie M., #G023194, (Published.)
Reversd of lower court's order vesting entire discretion
regarding vidtation with the minor children; abuse of
discretion and essentially delegated judicia power to
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the children. (1)

Elizabeth Corpora, B. v. Joshua S,
#E022092, Sexud battery reduced to misdemeanor for
insufficient evidence. (A)

Rodger Curnow, B. v. Reynosn, #G022156,
PC 654 day of consecutive sentence for assault

(burglary term impaosed). (1)

Anthony Dain, B. v. Funk, #D030369, PC
120245 redtitution fine stricken as ex post facto to
crime committed in 1988. (1)

Michael Dashjian, 1) B. v. Demyes
#G022488, Cudtody credit remand. (1) 2) B.v.
Mitchdll, #D028246, Published. On second apped,
drike/serious feony prior reversed for insufficient
evidence of federa bank robbery conviction where
aopelae counsd on firs apped was ineffective for
falling to chalenge sufficiency; retrid on prior permitted
under Monge but any resulting aggregate sentence
limited to 9-year sentence imposed at trid (not 12-year
sentence imposed following D's filing of in pro per
Romera petition); motion for costs and sanctions
agang appellate attorney in instant proceeding denied.
()

Scott Davenport, B. v. Smith, #D029439,
Conviction reversed where prosecutor committed
misconduct by comparing reasonable doubt to decision
tomary. (A)

John Dodd, 1) B. v. Ahearn #E021536,
Hearsay evidence at probation revocation violated 6th
Amendment confrontation and due process rights when
dl evidence was hearsay. (1) 2) B.v. McCurdy,
#D025058, Ramera remand. (1)

Casey Donovan, B. v. Sdcido, #D028847,
Possesson conviction reversed because LIO of

possession for sale. (A)

Brett Duxbury, 1) B.v. Wancha, #£020940,
Trid court ered in ingructing jury on incorrect target
offense for conspiracy. Remanded to trid court with
directions to modify D's sentence on that count to
midterm for proper target offense. (1) 2) E. v. Young,
#E021311, Prior prison term enhancement stricken for
inauffident evidence. (1)

Suzanne Evans, In_re Angdlina G,

#D031445, Abuse of discretion to terminate
juridiction to award custody to father  where
protective issues concerning father. (1)

Carl Fabian, B. v. Jauregui, #E019448,
Reversediremanded for Wheder error because
prosecutor did not remember chalenged juror and
dtated no reason for excusing him. (1)

Patrick Ford, B. v. Rodriguez, #D029607,
Impostion of 9- year term for forcible rape (PC
264.1) error; abstract of judgment corrected to reduce
sentence by 1 year. (I)

Cliff Gardner, B. v. McFadden, #D028870,
Serious felony prior stricken because not brought and

tried separately. (1)

Ledie Greenbaum, B. v. Casrean,
#G020559, Conviction of misdemeanor assault
reversed because necessarily included offense of ADW.

(A)

Katharine Greenebaum, B v. Le
#G021174, Reversa of felon in possesson conviction
due to Green/Guitanerror. (A)

Kimberly Grove, B. v. Brunn, #D027148,
Conviction for possesson of meth reversed because
L10 of possession of meth for sdle. Case remanded for
resentencing to permit tria court to determine if two
counts (congpiracy & transportation) were part of same
transaction alaDdaza. (1)

Waldemar Halka, 1) B v. Guzman
#D029184, VC 10851 conviction reversed because
defendant convicted of both taking vehicle and receiving
it as stolen property. Court found receiving stolen
property evidence strong while VC 10851 evidence
relatively wesk, s0 elected to reverse greater offense.
A) 2 B v. SHe, #D029080, Remand for
resentencing; term improperly caculated per former PC
1170.1(a). (A)

M. Elizabeth Handy, In re Amanda R,
#E020979, Abuse of discretion when juvenile court

denied grandparents de facto parent satus
(Continued on page 20)
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and afull hearing on their 388 petition. (1)

Robison Harley, In re Caral S., #£021626,
Remand to determine whether offenses were felonies or
misdemeanors. (1)

David Hendricks, B. v. Miller, #£022252,
Dismisd of drike under Ramera affirmed in People's
appeal where proper factors considered under Williams
and court did not engage in plea bargaining. (1)

Patrick Hennessey, PB. v. Genze,
#D028150, Second degree murder conviction reversed
because trid court recused aretained attorney over D's
objection and willingness to waive any conflicts of
interest. Not subject to harmless error analysis because
gructurd error inthetrid. (1)

Melissa Hill, B. v. Mariarity, #£022228, 24
additional days of presentence custody credits
awarded. (I)

Michon Hinz, 1) B.v. Quintero, #D028211,
Second drike residentid burglary conviction reversed
because prosecutor's misconduct violated Griffin and
attorney-client privilege and because third party
culpability evidence excluded. (A) 2) InreMarioH.,
#E022376, Declaration that minor's offense was a
grike error under PC 667(d)(3)(8) because minor
under 16 years old when offense committed. (1)

Handy Horiye, B. v. Gianin, #E£020224,
Reversd based on improperly admitted Statements
under EC 1235 when witness not deliberately evasve
or untruthful. (Also, satements inadmissible under EC
1237 when no evidence introduced at trid tha the
statements were recorded in a report) Reversal of
attempted sodomy count because statute of limitations
had expired. (1)

Sharon Jones, 1) PB.v. Hartis, #G020831,
Abdract of judgment corrected to delete reference to
eroneous conviction. (1) 2) B v. Rubdcava,
#G021366, 3-yr PC 186.22(b)(1) enhancement
gricken and 15-year minimum parole digibility date
imposed ingtead per Qrtiz. (1)

Roni Keller, In re Danid B., #G023523,
Appdlant grandmother-de-facto parent petitioned
under W&I 388 which juvenile court declined to
hear. Pursuant to stipulation in COA, pending apped
gayed for full evidentiary hearing on petition in juvenile

court, and supplementd briefing by aggrieved party in
appellate court thereafter. (1)

vy Kessel, P. v. Bloxson, #£021858, 1-year
prison prior stricken where based on prior concurrent
prison term. (1)

Nancy King, B. v. Ricks #D028870,
Attempted murder conviction reversed because jury
erroneoudy indructed D could be found guilty if he
alded and abetted a simple assault. (A)

Charles Khoury, B. v. Guzman, #D027839, 2
counts of attempted murder and 1 count of shooting &
occupied vehicle reversed. Trid court's denid of motion
to sever drug possesson charge from unrated
shooting offenses prgudicid error when no evidence
shootings were drug-related. (Gang expert's testimony
drugs provided motivelintent too Speculative)
Prgudicid error to refuse to hold evidentiary hearing to

limit gang expert'stestimony. (1)

Dan Koryn, 1) PE.v. Carral, #D030447,
Conviction for atempted grand theft reversed because
L1O of attempted robbery. (I) 2) P. v. Hayes
#D029453, PC 12022(d) [3-yr fireerm enhancement]
stricken because no requisite drug offense. (1)

Kimberly Knill (for mother), Michael
Randall (for father), In re Khdifia .1, #G022894,
Juridiction and dispostion findings reversed with
orders to return minor to mother and terminate
jurisdiction because mother no longer incarcerated and
no evidence of current drug use. (1)

David Lampkin, 1) B v. Gaydski,
#E021107, Consecutive 1-year term for forcible assault
ordered stayed pursuant to PC 654. 2) B v.
Muse, #E021224, Possesson of meth
conviction reversed because L10 of possession of meth
with afirearm. (1)

Jill Lansng, B. v. Matz, #£020433, ADW
conviction reversed because court dlowed DA to grant
D immunity to an unrdated charge for sole purpose of
requiring D to admit that charge before the jury.
Forcing D to tedtify for the purpose of making him
destroy his own credibility violated immunity statute and
his 5th Amendment privilege. (A)

Deanna Lamb, B. v. Eults, #D029951, Court
ered in staying, rather than striking, prior prison terms.

(N
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Konrad Lee, In re Fric E, #G022840,
Judgment removing children on a supplementa petition
reversed where court gpplied wrong standard of "best
interests of the child" for removal and found department
had made reasonable efforts to prevent remova. Also,
parent did not receive afair hearing where court ated
after 25 yearsin this busness | can "put my hand on a
file and fed what I'm going to do ... I'm never wrong."

(A)

Sharon Leb, B v. Curnut, #D028694,
Attempted murder conviction reversed where tria court
ruled D's testimony regarding victim's violent character
opened the door to evidence of D's violent character
where prosecutor, not defense counsd, dicited D's

tesiimony regarding victim. (A)

Marsha Levine/Rich Pfeiffer, Inre Brittany
C., #G022868, Abuse of discretion to deny defacto
parent status to aunt/uncle who had custody over 3
months and were very involved. (1)

Michad Linfidd, B. v. Aranda G021413,
Evidence insufficient to support conviction of assault of
a peece officer with a semiautomatic firearm because
there was no evidence gun was functiond as a
semiautomatic firearm.  Conviction reduced to assault
on a peace officer with astandard firearm. (1)

David Macher, B. v. Richardson, #£019313,
Remand due to impropely imposed 5-year
enhancements; court ordered to reconsider imposition
of high term for gun use enhancements. (1)

Linda Mackey, B. v. .Johnson, #D029856, 1-
yr prior prison term stricken pursuant to People v.
Jones (1993) 5 Cal.4th 1142. (A)

Marilee Marshall, B. v. Johnson, #£020554,
4 gross vehicular mandaughter convictions reversed
because LIO's of appellant's 4 second degree murder
convictions. 1 of 2 counts of DUI reversed because
only one driving occurred. 2 of 3 "causing bodily injury
enhancements' on remaining DUI convictions Stayed.

(1

Ellen Matsumoto, P. v. Elores, #£020579,
Abgtract ordered amended to stay term for burglary
where gppelant imprisoned for kidngpping and assault
which were the bases for burglary conviction. (A)

David McKinney, 1) B v. FEazie,
#D027148, Conviction for possession of meth reversed
because L1O of possession of meth for sale. Case
remanded for resentencing to permit trid court to
determine if 2 counts (conspiracy & trangportation)
were part of same transaction ala Ddaza. (1) 2) B.v.
Lacanilan, #D027789, Firgt degree murder conviction
modified and reduced to second degree insuff.
evidence of premeditation and deliberation. (1)

Michae McPartland, 1) B v. Perdli,
#G021269, Remanded to conduct redtitution hearing in
D's presence. (1) 2) B. v. Gibbs #E021596,
Enhancement under PC~ 667.5(b) stricken because
sentence on origind offense was stayed. (1)

Richard Miggins, B. v. Starr, #D027053, 1
day additiond credit awarded. (A)

Cindi Mishkin, 1) B.v. Watson, #D027910,
Remand for resentencing in light of B. v. Rashury
(1997) 15 Cd.4th 206, where probation report
indicated current sentence must be imposed
consecutively to probation revocation
matter and no indication on record that court or

(Continued on page 22)
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counsd thought differently. 2) B. v. Nkimotuy,
#E019743, 2 life terms for second-drike sentence
improper; 1 term tricken. (ADI)

Diane Nichols, B. v. Mckinney, #D028288,
Writ remand; D permitted to withdraw guilty plea after
consultation with newly gppointed counsd
due to Marsden error. (ADI)

Ronda Norris, 1) B.v. Gaston, #G020748,
Victim regtitution modified to reflect $15,000 deduction
when that amount remitted to victim by D's husband as
settlement in civil suit; discretion to order probation
conditions not exercised in logicd manner. 2) B.v.
Bright, #D028244, $10,000 retitution fine imposed
under PC 120245 dtricken. 3) Ronda
NorrisgAmanda Doerrer, B. v. Grijdva, #£021891,
Stay of burglary and petty theft with prior terms when
sentence imposed on robbery count and dl three
convictions semmed from same transaction.  Court
dismissed AG's waiver argument and rgected AG's
argument that certificate of probable cause required in
"indicated sentence’ case. (ADI)

Nancy Olsen, 1) B.v. Glaver, #D029562, 2
consecutive sentences for recelving stolen property
dayed (recaving different solen items on same
occason may be punished only once) (I) 2) B.v.
Raberts, #D028950, Reversal based on denia of PC
15385 motion. Traffic stop exceeded reasonable
duration when officer asked to see driver's license
instead of checking sticker on windshield to determineif
it was valid and then releasing defendant. (1)

Benjamin Pavone, In_re Kenny M.,
#D031857, Juvenile court ered in imposng

consecutive terms for battery and robbery pursuant to
PC 654. (A)

Cheryl Renard, B. v. Daus, #D028860,
Assault conviction stricken because necessarily included
offense of ADW. (A)

JoAnne Roake, 1) PB.v. Brandy, #D028417,
Vehicular burglary conviction reversed for insufficient
evidence. Defendant had been sentenced as three-
griker to 25-yearsto-life () 2) B v. Lee
#D026580, PC 12022.1 enhancement stricken
because 2-year enhancement under same section
dready imposed on another count. Full consecutive
terms reduced to 1/3 midterm per PC 1170.1(a). (1)

Sharon Rhodes, 1) PB. v. Khamsouk,
#D029135, Order for defendant to pay probation costs
pursuant to PC  1203.1b reversed because no ability
to pay hearing. Not waved under Welch because
order falls under 1203.1b. (1) 2) E.v. Burleson,
#£020461, Court faled to give unanimity instruction
requiring jury to agree on which insured part was the
"additional victim" under VC  23182. (A)

Michael Satris, B. v. Shipley, #D028570,
Trid court ordered to hold in-camera review of
aresting officer's personnd file and to grant motion for
new trid if file contains any discoverable materid. (A)

Richard Schwartzberg, B. v. Gieck,
#E021633, Remand for resentencing pursuant to

Peaple v. Hendrix. (1)

Patricia Scott, B. v. Avila, #£020862, One life
term (prisoner in possession of a wegpon) stayed under
PC 654 because incidental to another count (attempted
murder) for which D dso received lifeterm. (A)

J. Courtney Shevelson, B. v. .Johnson
#G020789, Error to impose terms for both burglary
and robbery as to two separate victims because
burglaries perpetrated to accomplish robberies, to
order full-term consecutive sentence on attempted rape
when attempt offenses not included in PC 667.6(d); to
order full-term consecutive sentence for assault with
intent to rgpe when DA did not plead/prove prior
conviction as required by PC 667.6(d). (A)

Athena Shudde, B. v. Buillips #D031053,
Restitution fine under PC 1202.45 stricken. (1)

Michael Sideman, E. v. Jffrey, #D030506,
CPC granted by tria court after appellate court issued
OSC (petition for writ of mandate). (1)

Laure Smith, 1) B.v. Girdner, #D030190,
Order to pay presentence investigation and probation
supervison costs reversed where objection but no
hearing or evidence of ability to pay. (1) 2) B v.
Murrieta, #D027600, Reversd of assault with afirearm
(PC  45(8)(2) because LI1O of assault with a firearm
upon a police officer (PC  245(d)(1)). (A) 3) B.v.
Wedey, #D028198, 1-year prison prior stricken when
based on same conviction for which 5-year
enhancement imposed. (A)
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Andrea St. Julian & Jennifer Mack, Inre
Garrett 1., #£021673, Sexua abuse dlegaion under
W& | 300(d) reversed for insufficient evidence because
childs daements did not qudify under the child

dependency exception to hearsay rule. (A)/(1)

John Staley, 1) EB. v. Clark, #D030210,
Remanded for resentencing where court imposad full
term for a consecutive sentence without determining
which case condituted principd term.  Apped
gopropriate notwithstanding Panizzon and no waiver
pursuant to Scott because sentence violated basic
sentencing law. (1) 2) B. v. Perez, #D029241,
Published reversal. Plea to possesson of cocane
reversed and remanded. D diverted under PC 1000
but court required him to plead guilty under amended
section dthough D committed offense before 1/1/97. (1)

Theresa Stevenson, P. v. Cazedis,
#D028652, Inaufficient evidence D violaed "no
contact” probation condition where evidence showed
victim initiated contact with D. Probation revocation
order reversed. (A)

Jeff Stuetz, 1) B v. Hill, #D030653,
Conviction for possesson of cocaine base dricken
because necessarily included in conviction of possesson
for sde. AG conceded argument and court modified
conviction. (I) 2) B.v. Burke, #D029110, Remand for
resentencing pursuant to Delaza where trid court
erroneoudy believed consecutive 25-years-to-life terms
were mandatory in 3X case. (1) 3) E.v. Thomas,
#E021088, Improper caculation of credits. (1) 4)
Jeffrey StuetzzWaldemar Halka, B. v. Williaxs,
#D030964, Remand for trid court to caculate credits

pursuant to Pegple v. Tharnburg (1998) 65
Cal.App.4th 1173. (1)

Robert Swain, 1) P.v. Margeita, #D027148,
Conviction for possesson of meth reversed because
LIO of possesson of meth for sde. (I) 2) B.v.
Hawkins, #D030234, People's appeal - reversed in
part - defendant logt - but, COA suggests if D out of
custody, superior court should review dispo in light of
Tanner (1979) 24 Cal.3d 514. (1) 3) E.v. Casiro,
#D028985, Sentence modified to reflect D entitled to
5-year sentence per pleabargain. (1)

Maura Thorpe, B. v. TIran #G020562,
Reversd. Stipulation to D's ex-fdon datus relating to
charge of possession of firearm by afdon. Trid court

later dlowed DA to inform jury of gipulaion. Court
ered in denying motion for midrid on grounds D
denied opportunity to test jury for bias or prgudice
agang an ex-felon. (1)

John Ward, B. v. Marris, #£020019, Ex post
facto finelevied under PC  1202.45 stricken. (1)

Paul Ward, 1) In re |awrence C,
#D029388, Trid court erred in cdculating maximum
term. (A) 2) B.v. Rammd, #D030230, Remanded for
tria court to consder favorable supplementa probation

report. (1)

Valerie Wass, B. v. Murphy, #£020789, 19
counts of perjury reversed when DA introduced
irrdevant evidence of D's cocaine use, (not a mora
turpitude offense, and could not be used to impeach D's
tesimony). (A)

Nancy Waeiss, In re Jesus D., #D029332,
Reversed and remanded for rehearing on new trid
motion where court denied minor's motion without
hearing exculpatory testimony of newly



discovered witness. (A) 2) B.v. Ramirez, #D027733,
Reversd where DA rdied on natura and probable
consequences doctrine in proving
attempted murder and trid court faled to ingtruct with
1992 revised version of CALJC No.

(Continued on page 24)

3.02. (A)

Mary Wels, B v. Qdish, #D029139,
Remand for resentencing. D sentenced on four cases.
Errors 1) impostion of more than double
the base term, 2) impogtion of PC  1202.45 restitution
order on 2 cases when sentencing occurred before
enactment of dsatute, and 3) incorrect abstract of
judgment which reflected stay and impodtion of
sentence on wrong counts. (A)

Jerry Whatley, 1) B.v. Lee, #G021254,
Both drike priorsin a 3X case reversed due to insuff.
evidence. Priors, both Texas burglaries, were identica
to CA resdentid burglary. Strike alegation remanded
for retria pursuant to Monge. (I) 2) B.v. Arndt,
#G021783, Published. Two 1-year enhancements
under VC 23182 [causing bodily injury to more than
one



victim enhancement] stayed per PC 654 where PC
12022.7 [GBI enhancement] imposed. (1)

Jane Winer, In_re Dediny H., #G022909,
Reversa when court denied mother's 388 petition and
did not follow andysis prescribed in Ln re Kimberly E.
(1997) 56 Cal.App.4th 519. Two of the three
Kimberly F. factors -- the mother/daughter bond and
the degree to which the mother had overcome her drug
problem -- overwhdmingly compeled granting the
petition. (1)

Allen Yockelson, B. v. Owens, G021709,
POST APPEAL RELIEF. Trid court granted writ
petition in 3X case which aleged improper reading of
Romero. Trid court lowered D's 25-to-life term to
graight 8 years. (1)
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