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1. How do legal readers use and navigate documents?
2.Which writing and design techniques enhance 

navigation, connection, and comprehension?
3.How can writers create protocols for writing 

introductions, facts statements, topic sentences, and case 
descriptions that promote reader’s comprehension?

Today’s discussion points:



Some foundational principles:

1.Care for the reader more than for the writer
2.Care for the user as much as for the reader
3.Context before complexity
4.Connections should be obvious 



Which version of  the following recipe would you rather 
use?



Easy Potatoes Puff

I make this recipe for every celebration meal, particularly at Thanksgiving and Christmas. 
Everyone loves it.  My husband always adds black pepper, so you might want to have some on hand
for those who like things a little bit spicy.  We got the recipe from Phyllis Kelley, who was the
mother of my best friend, and my mother’s best friend.  She never made it with real potatoes – she
said it tasted just as good with dried potatoes, so why should she bother with all the fuss of peeling,
boiling, and mashing?  We agree!  The potatoes are really easy to make.  Get a box of Potato Buds
or some other brand of potato flakes.  Get a good saucepan and put in four cups of water.  Then get
some minced onions and put about a half cup of them in a small bowl or whatever.  Add a little bit
of water to cover, and let them soften a bit.  Then add them to the water on the stove and turn the
burner on high.  When the water comes to a boil, take it off the burner immediately (or just turn off
the burner, if you have a gas stove).  Then add a cup and a half of milk, followed immediately by
four cups of the potato flakes.  Stir with a good big fork until the flakes are all absorbed.  You
should probably have the milk and flakes ready near the stove, because the flakes absorb best when
the liquid is really hot, and the milk will obviously cool things down somewhat.  Then you need to
add a block of cream cheese.  The cream cheese should be softened, so you should obviously take
that out of the fridge well before you start to boil the water.  It stirs in much more easily if it is soft. 
Also before you turn the water on, you should get one jumbo egg (or 2 small ones) and beat them in
a small bowl, because after you stir in the cream cheese you stir in the beaten egg(s).  I pour them in
with a circular motion and stir quickly to avoid any scrambled egg effect.  Once you have the eggs
in, you should get a large casserole dish and spray it with cooking spray or grease it with butter or
whatever.  Put the potato mixture in it, then put it in a 350<oven for a half hour or so.  
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Side dish Preheat oven to 350<
~1 hour, start to finish 8 generous servings
(Not counting softening time)

Easy Potatoes Puff
from Phyllis Kelley

History of the recipe:
We got this recipe from Phyllis Kelley, who was my best friend’s mother, and my mother’s best
friend.  She never made it with real potatoes – she said it tasted just as good with dried potatoes, so
why should she bother with all the fuss of peeling, boiling, and mashing?  We agree!  

Ingredients: Cooking Equipment:
4 cups water 4-quart saucepan
½ c. minced onions, dissolved in water to cover Fork
1.5 cups milk Large casserole dish
4 cups dried potato flakes (e.g., Potato Buds)
8 oz. block of cream cheese, softened
1 jumbo egg (or 2 small), beaten
Cooking spray (to grease casserole dish)

Directions:
Put water and moistened minced onions in large pot on stove and bring to boil.  (While the water is
coming to a boil, beat the egg(s) and set aside, and remove the cream cheese from the wrapper.)  As
soon as the water boils, remove from heat and immediately add milk, then add potato flakes.  Whip
with fork until flakes are absorbed.

Immediately add softened cream cheese, mixing thoroughly.  Then add beaten egg(s), stirring
quickly to avoid scrambled egg effect.

Transfer potatoes to greased casserole.  Bake at 350<, uncovered, for 35-40 minutes. 
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Side dish Preheat oven to 350<
~1 hour, start to finish 8 generous servings
(Not counting softening time)

Easy Potatoes Puff
from Phyllis Kelley

Ingredients: Cooking Equipment:
4 cups water 4-quart saucepan
½ c. minced onions, dissolved in water to cover Fork
1.5 cups milk Large casserole dish
4 cups dried potato flakes (e.g., Potato Buds)
8 oz. block of cream cheese, softened
1 jumbo egg (or 2 small), beaten
Cooking spray (to grease casserole dish)

Directions:
Put water and moistened minced onions in large pot on stove and bring to boil.  (While the water is
coming to a boil, beat the egg(s) and set aside, and remove the cream cheese from the wrapper.)  As
soon as the water boils, remove from heat and immediately add milk, then add potato flakes.  Whip
with fork until flakes are absorbed.

Immediately add softened cream cheese, mixing thoroughly.  Then add beaten egg(s), stirring
quickly to avoid scrambled egg effect.

Transfer potatoes to greased casserole.  Bake at 350<, uncovered, for 35-40 minutes. 
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All readers of  expository documents 
need:

Context
Clarity
Connection
Correctness



First-level concerns:
Decode text
Comprehend sentence-level syntax

Second-level concerns:
Interpret meaning
Navigation



Readers and users



Early in Sentence End OR Later in Sentence

Fixed

Variable

Fixed

Variable

To speed the reader’s comprehension:

Williams & Bizup, Style, Lessons in Clarity and Grace (12th ed., 2016)



Early in Sentence End OR Later in Sentence

Fixed Topic Stress

Variable Short, Simple, Familiar Long, complex, new

Fixed Subject Verb ‐‐‐‐‐‐‐‐‐‐‐

Variable Character Action

To speed the reader’s comprehension:

Attention level
Information level
Grammar level
Story level



1. Mechanical or Generic Transitions
2. “Echo” or Substantive Transitions
3. Orienting transitions

Oates & Enquist, Just Writing  (5th ed. 2017)



Mechanical,
Echo, & 

Orienting transitions are

Wonderful!



Transitions:

1.  Mechanical or Generic Transitions
However
In contrast
Furthermore
Therefore
Accordingly



2. Echo or Substantive Transitions
The court concluded that Mr. Johnson had 

violated the statute.  This conclusion . . . .

Terry and its successors hold that a stop 
supported by articulable suspicion is “reasonable” 
under the fourth amendment. See, e.g., Wardlow, 528 
U.S. at 123. Articulable suspicion can be established 
by . . . 



3.  Orienting transitions
a. Geographic (Jurisdictional) Locations

In Nevada . . .
In the Ninth Circuit . . . 

b. Temporal Locations
In 2018, this court . . . .

c. Intellectual Locations
The state may argue . . . .
In Pillion, this court stated . . . .



Even though the Council was not required to consider alternative 
sites, it nevertheless did so.  The Council collected extensive evidence on 
alternative sites, including a comprehensive point-by-point evaluation of  
the Valley site in comparison with the two potential sites considered to be 
the next best.  After weighing this evidence, the Council found that none 
of  the alternatives was “preferable” to the Valley site.  Petitioners, on the 
other hand, would have the Council determine which site is the “best” 
from among what they refer to as the “available alternative sites.”

This “best site standard” would force applicants and their 
ratepayers to incur substantial additional costs.  Petitioners claim that the 
best site standard requires a greater degree of  precision than the 
Council’s own standard.  Unfortunately, that degree of  precision is 
presently unattainable.



Introductions:

Context
Persuasion
Structure



Image source: https://auralcrave.com/en/2018/08/01/what-is-suspense-the-definition-by-alfred-hitchcock/

Suspense is 
the enemy of  
good legal 
writing.



Sample: From the Introduction to an Appellant’s Opening Brief, filed by 
a plaintiff  appealing from a judgment after a trial in which the jury awarded 
modest damages



Plaintiff  never had a chance.

Biomechanics and accident reconstruction were never a part of  this case. 
Plaintiff, who had previously had two levels of  his cervical spine fused, claimed that as a 
result of  the rear-end accident admittedly caused by defendant, he sustained accelerated 
“adjacent segment disease” which necessitated fusion of  a third, adjacent cervical disc 
level. Defendant contested the nature and extent of  Plaintiff ’s injuries, but pointedly 
never designated experts to discuss either biomechanics or accident reconstruction. 
Neither did Plaintiff.  Why?  Because until the eve of  trial, neither party had considered 
these scientific disciplines to be part of  the case.

The trial court allowed the defense orthopedic surgeon, who was neither desig-
nated nor qualified to opine on accident reconstruction to testify, over objection, that this 
was a minor accident and that plaintiff ’s car absorbed all of  the force of  the rear end 
accident impact. Based on this unfounded accident reconstruction opinion, the orthope-
dist, who was neither designated nor qualified to opine on biomechanics, was allowed to 
further opine, again over objection, that as a result of  the car absorbing the collision 
forces, the impact on the Plaintiff  driver was insufficient to cause any injury more serious 
than a minor muscle strain, which would completely resolve in a few weeks or months.



Plaintiff  appeals from the judgment in this rear-end collision case. 
Although the jury correctly found for the plaintiff, the jury’s damage award was 
inadequate due to the trial court’s error. The court erred when it permitted 
defendant’s expert orthopedic surgeon to opine on matters of  biomechanics and 
accident reconstruction, two subjects on which he was neither designated nor 
qualified to testify. Because of  the court’s error, the jury heard “expert” opinions 
that it should never have heard. Defendant’s expert – a medical doctor – offered 
testimony that characterized the severity of  the accident itself  (as “minor”), 
drawing a baseless conclusion that he used to justify testimony that the car’s 
impact could cause no more injury than a “muscle strain.” The doctor also 
testified, without foundation, about how the car absorbed the entire force of  the 
impact. The court’s erroneous decision to allow this testimony led directly to the 
jury’s inadequate award.



Statements of  the Case

1. Context

2. Facts that brought us to current date, including
1. “Raw” Facts
2. Procedural Facts
3. Background Facts

3. As appropriate, citations to the Record
The dog ate the homework.  App. 12
The dog ate the homework.  Record 12
The dog ate the homework.  Pet. App. 12



Organization:

Topical
Chronological
Be aware of  correlation/causation fallacy

Use of  headings
Statement of  Facts
Procedural History
Other





Persuasive methods:

Positions of  emphasis
Detail
Connotation
Narrative reasoning
Context

Buddy System
Pointillism





On July 17, 2008, more than 6 days after 
the recognized onset of  John’s illness, 
Doctor Doe finally started to make 
arrangements for the transportation of  John 
Roe back to base camp.  Conveniently, on 
that same date, the first shipment of  
artifacts was available to be transported 
from the site.



Method:

1. Gather the facts
2. Identify an appropriate organization
3. Identify persuasive opportunities and needs



Method:
Identify persuasive opportunities and needs

1. What legal conclusions are you seeking?
2. What facts will be tied to those legal conclusions?
3. What presumptions might your readers have?
4. What conclusions can you ethically lead them 

toward or lead them away from?
5. What “bad facts” do you need to include?
6. Can design methods promote comprehension?



Procedural History:
This matter came before the court on motions filed by Defen-
dant Umatilla County Assessor (the County) and Defendant 
Oregon Department of  Revenue (the Department). Plaintiff  
filed its Complaint on December 31, 2015, seeking reductions in 
the real market value of  certain real property identified by five 
separate accounts for the 2015–16 tax year. On January 19, 2016, 
the Department filed a motion requesting to be dismissed as a 
named defendant because it “was not responsible for valuation 
or assessment” of  the property. (Dept’s Mot Dismiss at 1.) On 
January 29, 2016, the County filed an answer that included an 
affirmative defense requesting the dismissal of  Plaintiff's claim 
for lack of  jurisdiction. (County’s Answer at 1.)



Procedural History (cont’d):
The court held an initial case management hearing on February 24, 
2016. On March 11, 2016, Plaintiff  submitted a written document 
titled Plaintiff ’s Opposition to Defendant Oregon Department of  
Revenue’s Motion to Dismiss and Umatilla County’s Affirmative 
Defense Based Upon Lack of  Jurisdiction (hereinafter referred to 
as Plaintiff ’s Response). On April 4, 2016, the County filed a Reply 
of  Defendant Umatilla County Assessor in Support of  Affirmative 
Defense Based on Lack of  Jurisdiction (Reply). The County 
attached four exhibits to its Reply, including a 2015 Real Property 
Return for one of  the five accounts at issue, sent to Plaintiff  by 
the County, which was completed by Plaintiff  on February 11, 
2015 . . . .  



Date filed Document Party

12/31/15 Complaint Plaintiff, Cold 
Mountain Storage

1/19/16 Motion to be dismissed as defendant Defendant Oregon 
Department of 
Revenue

1/29/16 Motion to dismiss action for lack of 
jurisdiction

Defendant Umatilla 
County Assessor

3/11/16 Plaintiff’s Opposition to Defendant Oregon 
Department of Revenue’s Motion to 
Dismiss and Umatilla County's Affirmative 
Defense Based Upon Lack of Jurisdiction

Plaintiff

4/4/16 Reply of Defendant Umatilla County 
Assessor in Support of Affirmative Defense 
Based on Lack of Jurisdiction 

Defendant Umatilla 
County



Topic/Thesis sentences

Beazley, A Practical Guide to Appellate Advocacy (5th ed. 2018)



Role of  an effective topic sentence:

1. Good topic sentences are focused 
on facts and issues before the court. 

2. They make specific points about the 
rules or the facts.

3. They use words that signal the 
reader as to how the paragraph 
connects to the issue under 
discussion. 



Phrase-that-pays [is or is not met/does or does not exist] 
when 
[category of  facts or reasoning from illustrative case that 
reveals a new facet of  the meaning of  the ptp exists.]  
Cite to illustrative case.  

Possible formula for effective topic sentence within 
the “explanation” section of  a unit of  discourse:



Phrase-that-pays [is or is not met/does or does not exist] 
when 
[category of  facts or reasoning from illustrative case that 
reveals a new facet of  the meaning of  the ptp exists.]  
Cite to illustrative case. In illustrative case, [details to 
provide needed elements and to connect case 
description to topic sentence’s thesis.]  

Possible formula for effective topic sentence within 
the “explanation” section of  a unit of  discourse:



To write a topic sentence for a paragraph that 
discusses an authority, don’t ask, “What is the 
authority case about?”  Instead, ask, “What do I 
want the reader to understand about the relevant 
law that they could learn from this authority case?”



In United States v. Dunn, 480 U.S. 295, 304 (1987), this 
Court held that officers did not violate the fourth 
amendment when they observed a drug laboratory 
inside a defendant’s barn from four yards away. 

On the other hand, an officer violates no reasonable 
expectation of  privacy when the officer merely 
observes a scene in plain view from outside the 
curtilage.  See United States v. Dunn, 480 U.S. 295, 304 
(1987).  



In Sierra Club v. Secretary of  the Army, 820 F.2d 513, 516 
(1st Cir. 1997), the provisions of  the Equal Access to Justice 
Act were analyzed in determining whether inflation may be 
considered in assessing an award of  attorney’s fees.

Statutory Interpretation Issue

Congressional silence during the amendment process 
may also indicate intent.  Sierra Club v. Secretary of  the 
Army, 820 F.2d 513, 522 (1st Cir. 1997).



Statutory Interpretation Issue

Congressional silence during the amendment process 
may also indicate intent.  Sierra Club v. Secretary of  the 
Army, 820 F.2d 513, 522 (1st Cir. 1997). In Sierra Club, 
the court analyzed amendments – and lack of  
amendments – to the Equal Access to Justice Act and 
determined that inflation could be considered in 
assessing an award of  attorney’s fees. 820 F.2d at 516.



Obergefell cases

Authority case excerpt:
“One’s right to life, liberty, and property, to free speech, a free press, 
freedom of  worship and assembly, and other fundamental rights may not 
be submitted to vote; they depend on the outcome of  no elections.” W. 
Va. State Bd. of  Educ. v. Barnette, 319 U.S. 624, 638 (1943). 

Weaker topic sentence:
In W. Virginia State Bd. of  Educ. v. Barnette, 319 U.S. 624, 638 (1943), this 
Court held that students’ free speech rights meant they could not be 
forced to salute the flag.  That court noted that constitutional protections 
“may not be submitted to vote; they depend on the outcome of  no 
elections.”  Id.



Stronger topic sentence:

One of  the bedrock principles behind the United States 
Constitution is that civil rights “may not be submitted to 
vote; they depend on the outcome of  no elections.” W. 
Virginia State Bd. of  Educ. v. Barnette, 319 U.S. 624, 638 (1943) 
(first amendment gives students the right to refuse to salute 
the flag during school exercises).



Issue: What level of  scrutiny should a court use when reviewing a state law that denies full welfare 
benefits to new state residents?  

Authority case language: 
“In the area of  economics and social welfare, a State does not 
violate the Equal Protection Clause merely because the 
classifications made by its laws are imperfect. If  the 
classification has some ‘reasonable basis,’ it does not offend 
the Constitution simply because the classification ‘is not made 
with mathematical nicety or because in practice it results in 
some inequality.’” Dandridge v. Williams, 397 U.S. 471, 485 
(1970) (citations omitted).



Weaker topic sentence:

In Dandridge v. Williams, 397 U.S. 471, 485 (1970), 
this Court used a “reasonable basis” standard to 
uphold a state regulation that imposed an absolute 
limit of  $250 per month on amount of  a grant 
under AFDC regardless of  size of  family and its 
actual need. 

Write a stronger topic sentence:



Summary:
1. Write and design documents with the reader and 

user in mind.
2. Whenever possible, in sentences, paragraphs, and 

documents, begin with context.
3. Use the Introduction to provide context and signal 

structure.
4. Consider reader needs in fact statements.
5. Use the first sentence of  the paragraph to frame the 

reader’s understanding.




