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JURISDICTION 

Petition & Findings 

In re M.L. (Nov. 9, 2012, E054939) __ Cal.App.4th __ [2012 Daily Journal D.A.R.

15,403]

Children detained after mother was placed in mental hospital under section 5150. Once

released, father retained custody of 6- & 3-year-old siblings, but allowed mother

supervised visits. Following such a visit, mother refused to return the children. The

children were placed with a maternal aunt & a petition was filed with allegations against

both parents. On August 16, 2011, the court ordered the release of all mother's previously

existing psychiatric records to the department. On September 9, 2011, after permitting

admission of evidence of mother's previous psychiatric records during the contested

jurisdictional/dispositional hearing, the juvenile court found the allegations against

mother true, removed minors from mother's custody, issued a family law order granting

custody of minors to father, and dismissed the petition. Mother appealed & argued

evidence of her psychiatric records should not have been disclosed to the agency & was

inadmissible at the hearing & the appellate court agreed. At a hearing on June 20, 2011,

mother objected based on her doctor-patient privilege to the agency's motion for release

of her records. The court denied the agency's motion. The agency next filed a subpoena,

the records were produced & mother filed another objection to release of her psychiatric

records contending all the documents were privileged & the juvenile court should not

even review the documents in camera. The court granted the agency access to mother’s

psychiatric records, although sealed, to allow the agency to determine any privilege

issues. In its addendum report, the agency recounted numerous facts obtained from the

sealed mental health records. The Court of Appeal held the trial court erred in failing to

conduct an in camera review of mother's psychotherapist records in order to determine if

it was appropriate or necessary to disclose the records to the agency, in whole or in part,

especially considering that much of the content of those records already existed in

nonprivileged documents contained in other documents. The court erred in permitting the

agency to include both the records themselves and the content of those records in the

agency's reports without any further evaluation. The appellate court noted the disclosure

per section 5328 required the agency to request the documents be disclosed to the court,

when the agency requested disclosure to itself in order to prove jurisdiction. Further, no

statutory or case-based exception exists warranting disclosure and/or admissibility of

confidential psychiatric records simply because the agency would otherwise be unable to

meet its burden of proof. In this case, the court found no serious contention that merely by

contesting the allegations against her, mother tendered the issue of her psychiatric

condition, thus waiving the privilege attached to her confidential psychiatric records.

Mother did not independently declare to the agency her mental wellness but rather,

mother simply answered many of the agency's questions after the petition alleged mental
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illness. Unlike In re R.R. (2010) 187 Cal.App.4th 1264, mother was not reporting items

tangential to the substance of the petition in order to curry favor from the agency; instead,

she simply responded to the allegations regarding her mental status already made. The

fact mother revealed, after the agency had filed a petition and interviewed her, that she

had been diagnosed with a mental condition, had received psychiatric treatment for the

condition, and was taking medication for that condition, is not such a broad disclosure of

her confidential communications with her therapists that warranted both disclosure &

admissibility of the entire content of her psychological records. Mother's own admission

that she was not taking her medication was sufficient evidence to preclude disclosure or

admissibility of the same information from her confidential files. The reviewing court

held the agency had independent confirmation of three crises interventions during which

mother had been involuntarily hospitalized, those reports included the details of mother's

behavior and statements, along with the testimony of the deputy who responded to

mother's residence when she was placed on an involuntary psychiatric hold, thus, making

resort to her privileged documents for such information unnecessary. 

Los Angeles County Dept. of Children & Fam. Services v. Superior Court (Oct. 29,

2012, B241552) ___ Cal.App.4th ____ [2012 WL 5306293]    

The agency sought a writ of mandate to set aside the juvenile court's dismissal order &

the Court of Appeal concluded the court erred in declining to take jurisdiction over Cesar

under section 300, subd. (f). The agency alleged among other things that Cesar G. (then 2

months old) was at risk because on August 8, 2009, then 20–month–old Jasmine G. (the

toddler) died from dehydration and internal bleeding from a fractured liver as the result of

blunt abdominal trauma sustained while she was under the supervision of Cesar's father

Jaime A., and Cesar's half sister, Jocelyn G. Jocelyn G.'s is the toddler's mother and is

herself a dependent of the court because of abuse and neglect by her mother, the toddler's

maternal grandmother, Y.G. Cesar was born 18 months after the toddler died. His parents

are Jaime A.& the toddler’s maternal grandmother, Y.G. At the hearing the coroner

testified the toddler suffered bleeding into her abdomen over a period of hours to days

and dehydration because the abdominal pain would have inhibited her ability to digest

food and fluid. Not only did she suffer a slow death, but the process was very painful

because the toddler had bruises to all of her abdominal organs, which are sensitive to

pain, & a broken rib. She also was covered with bruises, had a distended abdomen from

all the blood flowing into it, an obvious bite mark on her shoulder, a kick mark on her

flank, & it would have been obvious to anyone familiar with the toddler that she was very

ill, was in severe pain & needed immediate medical care. Father & mother to toddler,

Jocelyn, cared for her in the 12 hours before her death. Based on the obviousness of the

injuries & the lack of any action to obtain medical care for the sick toddler, the court

found Cesar is a child within section 300, subd. (f). Father admitted he noticed the toddler

was very tired, did not finish her dinner, & did not feel well. The appellate court held it
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need not resolve who beat & stomped on the toddler & split her liver.  Instead, the court

held that but for father’s failure to seek immediate medical care she would not have died

& his negligence was a substantial factor & therefore a legal cause of the toddler’s death. 

In re R.C. (2012) 210 Cal.App.4th 930 (2d Dist., Div. 5) [Los Angeles] 

On January 19, 2012, the agency filed a section 300 petition on behalf of R.C., age 9;

Michelle, age 6; and Stephanie, age 3. The petition alleged father engaged in violent

altercations when he repeatedly choked mother, slapped her face, pushed her causing her

to strike her head against a wall, pulled her hair, grabbed and pulled her by the arm,

pushed her into a couch & threatened to kill her. The juvenile court sustained the petition,

ordered the children placed with mother, issued a three-year restraining order protecting

the mother from the father & granted father monitored visits. When mother refused a

placement at a domestic violence shelter & had a vague plan to move to San Francisco,

the agency detained the children from mother. At the jurisdiction/disposition hearing,

father testified he choked mother to defend himself but could not explain why he was

afraid of her, he admitted Stephanie saw him choke her mother but he denied ever asking

for a gun or threatening to kill the mother. Based on the extensive description of father’s

prolonged attack on mother in the police report & the testimony, the dependency court

found domestic violence had occurred. Father argued the agency failed to prove the two

incidents of domestic violence between the parents placed the children at substantial risk

of physical harm. The appellate court found exposure to domestic violence may serve as

the basis of a jurisdictional finding & found father’s arguments unpersuasive.

In re Maricela H. (2012) 210 Cal.App.4th 615 (2d Dist., Div. 5) [Los Angeles] 

Mother had no control over 16-year-old Maricela, who would come and go as she

pleased, & mother was unaware of that Maricela associated with “the wrong people,”

used drugs, drank, fought & stopped going to school. When 15 years old, Maricela gave

birth to a child but her relationship with the baby's father involved methamphetamine

abuse and domestic violence. Mother provided the baby with a home. Maricela ran away

in September 2011, mother contacted the agency & the baby was detained. Maricela was

placed in a group home, & ran away, but when she returned to a group home, her

behavior improved, she complied with the rules of her school and the group home, was

sober, & did not get into fights. The dependency court found, “this is a case in which it's

clear that [mother] is unable to provide care for this child, not just based on her chronic

run away behavior, but because for whatever reason she is unable to control, motivate and

get her daughter to do things she needed to do, which I consider to be appropriate parental

care.” Mother argued jurisdiction was not appropriate because no evidence was presented

she did anything wrong — that she was negligent or abusive. The appellate court found

parental fault is not required to establish dependency jurisdiction under subd. (b). Since

some subdivisions of section 300 require parental fault (subds. (a) & (c)), it is reasonable
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to assume subd. (b) intentionally omitted any parental fault. Finding jurisdiction is only a

preliminary step, & the system has many subsequent safeguards to ensure parental rights

& authority will be restricted only to the extent necessary for the child's safety & welfare.

As a result, due process is not violated by a jurisdictional finding without limiting such

jurisdiction to cases of parental fault. 

In re Roberto C. (2012) 209 Cal.App.4th 1241 (2d Dist. Div. 7) [Los Angeles] 

The agency appealed the dismissal of a section 300 petition with respect to Roberto C.

after a two-day evidentiary hearing where the juvenile court determined the evidence was

insufficient to sustain the petition. In September 2011, while in the care of his babysitter,

then nine-month-old Roberto C. fell unconscious. The paramedics were called, & he was

hospitalized. The agency filed an application for an order of removal from the parents

citing medical conclusions Roberto had suffered a brain bleed, that nonaccidental trauma

was possible, & shaken baby syndrome was suspected along with mother's prior history

with the agency in 1998. After testimony, counsel for the parents, joined by Roberto's

counsel, made a motion to dismiss pursuant to section 350, subd. (c), asserting the agency

had not met its burden of proof, in that there was insufficient evidence to find the injury

was not accidentally inflicted, there was insufficient evidence of permanent disability to

meet the requirements of section 300, subd. (e), & there was no evidence the parents had

either caused the injury or should have known the babysitter was abusing Roberto. After

hearing argument, the juvenile court granted the motion & dismissed the petition. The

agency asserted the juvenile court erred by excluding Dr. Stewart as an expert on shaken

baby syndrome, while permitting her to testify as an expert on child abuse. In finding the

trial court did not abuse its discretion, the Court of Appeal held a review of the actual

record demonstrated the juvenile court, the trier of fact, heard all of Dr. Stewart's

testimony. She testified as to her opinions on causation and on the mechanisms of injury,

including whether she believed Roberto was injured by shaking. The disputes concerning

the nature of her specific experience thus became an issue not of admissibility, but of

weight. As to the dismissal of the petition, the reviewing court found the juvenile court

did not abuse its discretion in determining the agency failed to meet its burden of proof.

The court found no evidence linking the parents to the infliction of the injuries, the

agency pointed to none, & the record contained none. The court concluded no evidence

showed the parents should have known of the abuse because Roberto had no broken

bones & only minor bruising. Consequently, the conclusion of the juvenile court that

there was no evidence the parents knew or should have known of the abuse is supported

by substantial evidence.

In re E.A. (2012) 209 Cal.App.4th 787 (2d Dist., Div. 8) [Los Angeles] 

E.A., born in June 2011, is a half-sibling of R.R. and N.L., both of whom were detained

from mother's care in October 2010 due to mother's substance abuse, father physically
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abusing R.R., and mother and father engaging in physical altercations. As to father, the

trial court found father had struck R.R.'s head with his fists, mother and father had a

history of physical combat in front of the children, mother failed to protect her children

from physical abuse by her male companions (the fathers of R.R. and N.L.), mother and

her male companions engaged in physical fights and mother's substance abuse prevented

her from caring for her children. Having found jurisdiction over E.A., the court ordered

E.A. to be suitably placed, & monitored visitation when father was released from jail. At

the disposition hearing, father's counsel objected to all of the orders handed down by the

court as to father, including the suitable placement order, but the objections did not state

specific objections. The Court of Appeal held general objections are insufficient to

preserve issues for review & an objection must state the ground or grounds upon which

the objection is based because the trial court is not advised of the reasons a party is

making an objection. The appellate court further held father forfeited his argument that

the trial court must make an express finding visitation is detrimental while father is

incarcerated. 

A.A. v. Superior Court (2012) 209 Cal.App.4th 237 (4  Dist., Div. 1) [San Diego]   th

When child is placed with a parent & the parent leaves the state, the parent did not

abscond with the child as required to apply the bypass provisions. After having her son

returned on family maintenance services, mother gave birth to a daughter & moved with

her children to Arizona to be with family. Mother kept in touch with the social worker,

but after a welfare check where the children were fine, the Arizona child protective

services detained the children because mother had absconded with the older child. After a

387 petition was filed for the son, & a petition was filed for the younger child, the court

took jurisdiction & denied mother reunification services per section 361.5, subd. (b)(15).

Mother filed a writ & the court granted the petition. Finding her son was placed with her,

the court found mother did not remove her child as required by the bypass provision.

Further, the court found no evidence of abduction or refusal to provide her location since

the police & the Arizona agency checked on the children. The court found the trial court

erred in applying the bypass provisions & directed the trial court to vacate its order setting

a contested section 366.26 hearing & provide mother with reunification services. 

In re D.G. (2012) 208 Cal.App.4th 1562 (2d Dist., Div. 1) [Los Angeles] 

Solicitation for sex from his 16-year-old step-daughter is sufficient for jurisdiction over

both his daughters. Mother & father were involved in a prior dependency in 2007 where

father was found to have physically & sexually abused his step-daughter. Eventually, the

step-daughter & 11-year-old biological daughter of father were returned to mother after

she obtained a restraining order against father valid for 3 years. After the case closed,

father moved back into the family home. A new petition was filed in 2011 after the step-

daughter continued to make allegations father made further solicitations for money & a
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car for sex with her. Father argued solicitation of sex is not sex abuse per section 300,

subd. (d), as a matter of law. The Court of Appeal found father's repeated acts of offering

his step-daughter money and a car for oral sex was conduct that evidenced his abnormal

sexual motivation and would irritate a normal child and invade her privacy and security.

The solicitation would “annoy or molest” a child within the meaning of Penal Code

section 647.6, constitute sexual abuse under Penal Code section 11165.1, and support the

juvenile court's finding that step-daughter was described by section 300, subd. (d). The

appellate court found no need for any sort of offensive touching. Both father’s conduct &

mother’s denial placed both children at risk. The same facts supported the removal of the

children from their parents. 

In re R.V., Jr. (2012) 208 Cal.App.4th 837 (4  Dist., Div. 1) [San Diego] th

In September 2011, the agency received a referral that father had been molesting R.V.'s

10–year–old half sister, Y.R., who reported father touched her breasts, put his hand inside

her panties & forced her to watch a pornographic movie while he exposed his genitals.

The agency initially did not remove Y.R. or R.V. from the home but helped mother, M.V.

develop a safety plan that included no contact between father and the children. Mother

began to question Y.R.’s allegations & a petition was filed on behalf of the children. Per

Y.R., her 3-year-old brother had witnessed father molesting her many times & father

often bathed naked with R.V. Father asserted on appeal the evidence he sexually abused

Y.R., a female child, either alone or in combination with factors having no established

correlation with sexual abuse, is insufficient to show he was likely to sexually abuse R.V.,

his own male child. The appellate court reviewed the case law on the subject starting with

In re Rubisela E. (2000) 85 Cal.App.4th 177. After reviewing the cases which found a

male child was not necessary at risk when a sister was sexually molested, the Court of

Appeal affirmed the finding R.V. was at risk of sex assault. R.V. not only witnessed

father sexually abusing Y.R., but he also participated in helping Y.R. resist father's

unwanted advances, showing he was keenly aware of the inappropriateness of father's

behavior. By repeatedly exposing R.V. to aberrant sexual behavior in this manner, &

allowing him to engage in the struggle, father placed R.V. at risk of sexual abuse. Further,

the risk of sexual abuse was increased by mother's refusal to believe father had molested

Y.R. As to removal from mother, the appellate court found father had standing. Although

mother was engaged in services and making progress, she still did not believe father had

molested Y.R. &, despite agreeing to abide by the safety plan, she had previously violated

the court's order for no contact between the father and the children. 

In re Christian P. (2012) 207 Cal.App.4th 1266 (2d Dist., Div. 3) [Los Angeles] [See

also under the ICWA] 

Ten-year-old Christian and 6-year-old Antonio came to agency's attention in March 2011

via a referral alleging general neglect and drug use in the home. Mother and her two sons,
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mother's boyfriend, Carnell B.; Carnell's friend, K.J.; K.J.'s son, K.J., Jr.; and K.J.'s

girlfriend, Traci W., all lived in the home. K.J. and Traci also have a daughter, Amirah J.,

but it was unclear whether Amirah also lived in the home. After this initial contact,

mother left Christian with his father & Antonio with friends because of alleged gang

problems. Christian’s father brought him to the agency in April 2011 & Christian told the

agency he did not want to return to his mother because the family was in hiding from

gang members & they did not get enough food. A petition was filed in May 2011 &

contained hearsay statements about mother’s drug use from K.J. & Traci from a different

dependency case involving K.J. & Traci’s children. Mother alleged this use of hearsay

from a different dependency case triggered section 827. Mother objected to the hearsay

statements but the court found the agency was not required to comply with section 827.

The court took jurisdiction, placed Christian with his father, & Antonio in foster care.

Mother contended section 827, subd. (a)(1)(F), allowed only county counsel, city attorney

or other attorney representing the agency to access juvenile court files, but limits such

attorney's access to the specific case to which the attorney has been appointed. Thus, the

agency was required to petition the court for an order permitting the attorney acting on its

behalf in her case to access and utilize the statements from the K.J. case, a case for which

such attorney was not appointed. The appellate court found adopting mother's

interpretation of section 827 goes against common sense since the language of the statute

was added to expand the list of individuals who have access to inspect juvenile court

files. As for jurisdiction, the court found sufficient corroborative evidence finding that

although neither the hearsay statements nor mother's single positive drug test and two

missed tests would necessarily be sufficient to support a finding mother was abusing

methamphetamines, the evidence, when examined as a whole, supported such a finding. 

In re I.J. (2012) 207 Cal.App.4th 1351 (2d Dist., Div. 8) [Los Angeles] 

Depublished as Review Granted 
Whether sex abuse of daughter placed other siblings at risk of same. 

In re Ethan C. (2012) 188 Cal.App.4th 992 (2d Dist., Div. 1) [Los Angeles]

Depublished as Review Granted 
Whether criminal negligence was necessary to support adjudicate the children as

dependents. 

DISPOSITION 

Reunification 

In re A.G. (2012) 207 Cal.App.4th 276 (4  Dist., Div. 1) th

Dependency petitions were filed on behalf of 11–year–old A.G. for sexual abuse and on

behalf of eight-year-old Erick, three-year-old Edwin and nine-month-old Brianna for
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abuse of a sibling. The petitions alleged Hugo sexually abused A.G. including touching

her while nude & attempting anal intercourse. Father argued the boys were not in danger

of sex abuse since the trial court dismissed the subd. (j) allegations for the sons & relied

on In re Maria R. (2010) 185 Cal.App.4th 48. The appellate held that rather than

supporting Hugo's argument that his sexual abuse of A.G. did not indicate a danger to the

boys, Maria R. suggested Hugo posed a risk to the boys by creating a “dysfunctional and

potentially harmful environment.” Other factors cited in section 361.5, subd. (i), used to

determine whether reunification will benefit the child also supported the denial of

reunification. Hugo's sexual abuse of A.G. occurred in the family home, on a bed where

Edwin was sleeping, & Erick was asleep in the same room. The appellate court concluded

substantial evidence supported the trial court's finding that section 361.5, subd. (b)(7). 

applied & consequently the court was required to deny services for Hugo unless he

proved reunification would be in the boys' best interests. He made no such showing.

These facts, along with the boy’s fear of Hugo’s anger & physical abuse, amply supported

the conclusion the court did not abuse its discretion in finding reunification would not be

in the boys' best interests. 

In re Lana S. (2012) 207 Cal.App.4th 94 (4  Dist., Div. 1) [San Diego] th

The appellate court held the trial court's jurisdictional/dispositional findings, & the denial

of reunification services, were supported by substantial evidence. The issue is whether the

allegations of the petition refer only to the problems alleged in the prior dependency

petitions, physical abuse and domestic violence, or extend to a chronic problem addressed

as a substantial component of mother's service plan, drug abuse. Mother had a prior

dependency with her eldest son in 2003 & she reunified in 2005. However, later the same

year her son & his older sibling were taken into protective custody. During the 2d

dependency, mother failed to drug test & tested positive for methamphetamine. In the

summer of 2007, C.G.'s reunification services & parental rights over the three children

were terminated. She appealed, the judgment was affirmed & mother’s children were

adopted. In the case on appeal, mother had her 2- & 4-year-old children detained in

August 2011.  The court found jurisdiction based on mother’s drug history &, as for

disposition, the court relied on C.G.'s lengthy history of drug abuse, denial of any drug

problem, refusal to voluntarily drug test or enter drug treatment, and reference to her live-

in boyfriend as a heroin addict to affirm. As for denial of reunification, the court relied on

de novo review of statutory interpretation for section 361.5, subds. (b)(10) & (11). The

Court of Appeal held the trial court properly applied the bypass provisions because C.G.

did not make a reasonable effort to treat her drug abuse because she had had years to

address it & her refusal to voluntarily drug test & participate in services signified her lack

of interest in treatment. 
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Bypass of Reunification Services 
Melissa R. v. Superior Court (2012) 207 Cal.App.4th 816 (1  Dist., Div. 1) [Sanst

Francisco] 

Legal issue of 1st impression about whether bypass provisions apply if a sibling or

half-sibling was removed & did not reunify in another state. Five-year-old child detained

from friend caring for mother while she was in the hospital for 6 weeks to treat her

endocarditis (inflammation of the inner lining of the hear). Social worker at hospital

speculated mother's condition was "probably associated" with mother's methamphetamine

abuse. A petition was filed with allegations about mother's history of substance abuse, her

hospitalization for an extended period, her untreated mental health issues, & her failure to

reunify with child's half-sibling in Wisconsin. The trial court applied the bypass provision

found in section 361.5, subd. (b)(10) base on mother's failure to reunify with a

half-sibling & set a section 366.26 hearing. Mother asserted & the Court of Appeal

agreed, the bypass provision can only be applied when the half-sibling was removed

pursuant to section 361 & not Wisconsin law. Based on the unambigious language of the

statute, the appellate court held removal under the laws of another state is not applicable

& subd. (b)(10) did not apply. The court held the legislature was aware of how to write

language addressing out-of-state removal & chose not to do so.  In addition, the laws of

another state might not protect the due process rights of the parents to the same extent as

the California dependency laws & should not apply to allow bypass of reunification

services. 

Placement Orders
In re B.S. (2012) 209 Cal.App.4th 246 (2d Dist., Div. 3) [Los Angeles] 

Appeal from 12-month review hearing affirmed refusal to place child with father in

Texas. Case involved B., then 5 years old and his half siblings aged 11 & 16 years old.

The agency reported father, Fritz, had no involvement in B.'s life with no contact in three

years. Fritz is a registered sex offender in Texas as the result of a plea in March 2007 for

molesting B’s half-sibling, Angelica, where he admitted one incident in which he fondled

Angelica's breasts and between her legs when she was 12 years old. At the disposition

hearing, the trial court ordered an ICPC evaluation be conducted to place B. with his

father. Based on father’s status as a registered sex offender, the ICPC was denied. The

court ordered a 2d ICPC. Texas denied the agency's 2d ICPC request providing: “The

state of Texas will not go any further with the home study and placement is not

recommended.” Texas was concerned about B’s safety given father’s extensive criminal

history & his recent sobriety from his admitted alcohol addiction. Despite father’s

participation in a sex offender program, the trial court found only partial progress. The

appellate court found the trial court was well within its discretion because the court's

determination the placement of B. in Fritz's custody would be detrimental to the child's

“safety, protection, or physical or emotional well-being” is simply another way of stating
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the child continued to require the juvenile court's protection. Having twice learned the

Texas authorities recommended against placing B. with Fritz and refused to supervise a

placement there, the juvenile court acted well within its discretion by refusing in “good

conscience” to return B. to Fritz because the juvenile court in California would have no

ability to continue to protect the child. 

PRELIMINARY/CONTINUING CONSIDERATION 

Parentage & Uniform Parentage Act (UPA) 
L.M. v. M.G. (2012) 208 Cal.App.4th 133 (4  Dist., Div. 1) [San Diego] th

M.G. challenges the trial court's judgment under the Uniform Parentage Act (UPA) that

M.G.'s former same-sex partner, L.M., is a second parent to the child that M.G. adopted

during their relationship. M.G. and L.M., who are both women, lived together as same-

sex partners from 1998 to the end of 2003, but were not registered domestic partners.

Their household included M.G.'s son, born in 1992, and L.M.'s daughter, born in the

mid–1980's. M.G. considered adopting & the child was born in November 2000 and came

to live in the household with M.G. and L.M. Both mothers took maternity leave from

work & participated in caring for the child. M.G. formally adopted the child in October

2001 & the plan was for the couple to register as domestic partners, followed by L.M.'s

eventual adoption of the child in a stepparent adoption. The couple's relationship ended in

2003, & according to L.M., part of the reason was that M.G. would not agree to enter into

a domestic partnership with L.M. so she could participate in a stepparent adoption. After

L.M. and M.G. ended their relationship, the child resided primarily with M.G., but

regularly spent the night at L.M.'s house several times a month. The child calls L.M. by

the name “mom” or “mommy,” L.M. refers to the child as her son & L.M.'s friends,

coworkers & the parents at the child's school understand the child is L.M.'s son. In

October 2009, M.G. informed L.M. that she planned to relocate to Europe with the child

for 18 months beginning in July 2010 because M.G.'s registered domestic partner would

be temporarily assigned there for her job. In May 3, 2010, shortly before the scheduled

trip to Europe, L.M. filed a petition to establish a parental relationship pursuant to the

UPA, seeking custody & visitation orders, including a determination of whether the

relocation to Europe should take place. The trial court granted joint legal custody to M.G.

and L.M. and designated M.G.'s residence as the child's primary residence. The court

permitted M.G. to travel to Europe for the 2010–2011 school year, with certain rights of

visitation by L.M. The trial court determined a presumption of parentage in favor of L.M.

arose under section 7611, subd. (d), based on the finding L.M. received the child into her

home and openly held him out as her natural child. The court held the presumption of

parentage in favor of L.M. is not rebutted under section 7612, subd. (c), by the adoption

decree adjudging M.G. to be the child's parent. Because the trial court was not called

upon to decide between two competing parentage claims, this case does not pose a

conflict that must be resolved by the weighing process described in section 7612, subd.
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(b). Case law recognizes parental status under the UPA even when a stepparent adoption

procedure was not followed during the time the parents were together and cannot now be

followed because the parents' relationship has ended. In sum, M.G. has not established

that, based on M.G.'s single parent adoption decree, this was necessarily an appropriate

action to rebut the parentage presumption in favor of L.M. 

In re D.S. (2012) 207 Cal.App.4th 1088 (4  Dist., Div. 1) [San Diego] th

Where a biological mother is identified, a finding of presumed mother for a step-parent is

improper. Biological mother challenged the trial court’s finding the children’s step-

mother was their presumed mother & the Court of Appeal agreed & reversed. Elizabeth

cared for the children until 2004, when Derrick was granted sole legal and physical

custody. She stopped visiting and contacting the children after May 2007. Derrick's wife,

Crystal S., raised the children and held them out as her own. Mother was absent at the

jurisdiction hearing where the court granted Crystal’s request to be found a presumed

mother per Family Code section 7611, subd. (d). The trial court denied mother’s

subsequent petition to vacate its finding of presumed mother. Mother has a troubled

history of homelessness, crime, substance abuse, domestic violence and child welfare

referrals. The trial court found mother had qualified as the children's presumed mother in

their early years; however, the presumption of maternity was rebutted by her subsequent

lack of contact with the children and Crystal's maternal role in their lives. The court said

the children would gain the greatest stability if they were reunified with Derrick and

Crystal as their presumed parents, and Elizabeth were involved in their lives as their

biological mother. The Uniform Parentage Act (UPA) provides that insofar as practicable,

its provisions concerning the father and child relationship apply to determine the

existence or nonexistence of a mother and child relationship (gender-neutral rule). The

drafters believed the lack of applicability of certain provisions of the UPA to the mother-

child relationship was obvious and actions to determine the mother's identity would be

rare. Courts rely on Family Code section 7612, subd. (b), to determine which presumption

prevails in paternity actions. Mother & the agency argued Crystal could not be a

presumed mother, but step-mother & the children argued the maternity issue was correctly

decided. The Court of Appeal held the Legislature did not intend to create a statutory

scheme that would permit maternity actions to be brought in California against any

woman who has given birth to a child because such a reading of section 7612, subd. (b),

would beget nothing but confusion. The better view is that a rebuttable presumption of

maternity arises only in a limited class of cases, which to date have included surrogacy,

relinquishment of a child for adoption by the natural mother, abandonment at birth, where

there is no competing maternity claim or where a non-biological parent in a same-sex

relationship seeks to establish his or her parentage against a biological parent of a child.

In all other cases, an action raising a rebuttable presumption of maternity against a

woman who has given birth to a child and intends to raise the child as her own is not
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appropriate. Moreover, where conditions of stability and security are missing from a

child's life, the statutory framework provides for an action to declare the child free from

parental custody and control of either or both parents. (Fam. Code, § 7800 et seq.)

Paternity 
In re D.M. (2012) 210 Cal.App.4th 541 (6  Dist.) [Santa Clara] th

The agency appealed trial court’s order that mother’s boyfriend, J.J., was the child’s

presumed father entitled to reunification services. Mother’s 3d child was removed directly

from the hospital. The trial court found mother’s boyfriend is not the biological father of

D.M., was not married to mother & could not otherwise satisfy the statutory presumptions

of paternity, but was nonetheless D.M.’s presumed father. The appellate court held that,

although J.J. may have done everything he could under the circumstances to be a father to

D.M., he must also demonstrate an existing familial bond with the child sufficient to

warrant giving him rights equal to those afforded a biological mother. Father met mother

shortly after mother became pregnant, never married or attempted to marry, & D.M. was

removed at 2 days old. The Court of Appeal reviewed the reasoning under an equitable

father analysis found in In re Jerry P. (2002) 95 Cal.App.4th 793 &  Adoption of Kelsey

S. (1992) 1 Cal.4th 816. The court did not read Jerry P. as holding that the constitutional

right to assert paternity extends to any man who comes forward promptly. Where, as here,

there is an unknown biological father who may have an interest in parenting his biological

child if he knew he had one, a precipitous finding that an unrelated man is the presumed

father has a potential for mischief that could well be contrary to the best interests of the

child. The court reversed and remanded to allow the court to reconsider the issue if J.J.

desires to reassert his claim.

The ICWA 
In re W.B., Jr. (2012) 55 Cal.4th 30 

The minor argued the state legislation has expanded the ICWA to delinquency

proceedings under section 602. The Courts of Appeal have considered the question with

varying results. Here, the Supreme Court determined the federally-required scope of the

ICWA in juvenile delinquency proceedings & whether the Legislature has expanded those

requirements. California law requires the court to inquire about a child's Indian status at

the outset of all juvenile proceedings, but the ICWA's additional procedures are not

required in most delinquency cases. A delinquency court must ensure notice is given and

other ICWA procedures are complied with only when (1) exercising “dual status”

jurisdiction over an Indian child; (2) placing an Indian child outside the family home for

committing a “status offense” or (3) placing an Indian child initially detained for

“criminal conduct” outside the family home for reasons based entirely on harmful

conditions in the home. The minor, W.B., Jr. (W.B.), has been the subject of several

delinquency petitions & was referred to probation in 2003 & 2006 on allegations of
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felony burglary and robbery, but these matters were closed for lack of evidence. In 2007,

just prior to his 15  birthday, at a combined hearing, W.B. admitted the battery and oneth

burglary allegation, & was declared a ward of the juvenile court. The court originally

ordered he be placed outside the home but later reconsidered & released him to his

mother. After another offense in 2008, the court ordered W.B., Jr. placed in a foster care

facility and directed W.B. to comply with terms of probation. He would be returned to his

mother's custody upon successful completion of the placement. On appeal, W.B. argued

the dispositional order placing him in foster care had to be reversed because the juvenile

court had failed to comply with the notice requirements of the ICWA. The Supreme Court

provided an overview of California’s juvenile court law, foster care placements in

delinquency proceedings & the ICWA. The rationale for excluding delinquency matters

from the ICWA does not apply to status offenses because Congress believed placements

outside the home for status offenses “are usually premised on the conclusion that the

present custodian of the child is not providing adequate care or supervision.” The ICWA's

many procedural requirements for juvenile dependency and delinquency cases are found

in sections 224 through 224.6. A narrow exception applies when the court decides to

place a delinquent ward outside the home for reasons other than the ward's criminal

conduct. Even if the case began as a delinquency matter, circumstances may lead the

court to remove a ward from parental custody because of abuse or neglect in the home. In

such cases in which a placement is imposed because of dependency concerns and not,

even in part, because of the ward's criminal conduct, both California and federal law

require that ICWA procedures be followed.

In re Michael A. (2012) 209 Cal.App.4th 661 (3d Dist.) [Sacramento] 

The children, now 11-year-old Austin  & 9-year-old Michael, were detained originally in

August 2004. Appellant, paternal grandmother, claimed the paternal great-grandmother

was an enrolled member of the Muscogee Creek Tribe, the paternal great-grandfather had

Cherokee heritage & the agency sent the ICWA notice in September 2004 to three

Cherokee and five Creek tribes. After the tribes returned negative responses or had not

responded, the juvenile court found at the jurisdictional/dispositional hearing in October

2004 that the ICWA did not apply. The parents failed to reunify &, in September 2005,

the court ordered a permanent plan of placement in grandmother's care with a goal of

legal guardianship & in 2007, the court granted her de facto parent status. In March 2011,

the Department filed section 387 petitions seeking the minors' removal from

grandmother’s custody and their transfer to foster care. The petition alleged grandmother

had failed to follow the orders and recommendations of the court & the agency as to

whom the minors could safely and appropriately interact; & appellant had failed to meet

the minors' educational, emotional, and physical needs since grandmother’s education

rights had been suspended. Grandmother argued notice per the ICWA was insufficient

since it was not readdressed after the 387 petition. After reviewing the federal regulations
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& California legislation implementing the ICWA, the appellate court found a grandparent

or a de facto parent lacks standing to bring an ICWA challenge unless he or she qualifies

as an “Indian custodian.” Grandmother made no claim she was an Indian custodian. 

In re Anthony T. (2012) 208 Cal.App.4th 1019 (4  Dist., Div. 1) [San Diego] th

Where a child less than 2 years old was required to travel hours each way to visit their

mother, the court found the placement was not in “reasonable proximity” as required by

the ICWA. Father is a registered member of the Torres Martinez Desert Cahuilla Indian

Tribe. Father has 5 other children not in his custody that were either adopted by tribal

members or are placed with Indian custodians. Anthony was placed with Mr. and Mrs. H.

(the H.'s) & the H.'s lived in Riverside County, approximately two-and-a-half hours from

the parents’ home in northern San Diego County. In view of Anthony's age of less than 2 

years, the court ordered visits at least twice a week to promote the parent-child

relationship. The trial court removed Anthony from his parents & found the parties

opposing Anthony's placement with the H.'s did not establish good cause not to follow the

ICWA placement preferences, and placed Anthony with the H.'s. Mother & child asserted

successfully the evaluation of an appropriate placement for an Indian child is a two-step

process & that unless the court first determines the placement is reasonably proximate to

the child's home, the placement preferences under the ICWA do not apply. Further,

mother argued the finding of “reasonable proximity” was not supported by sufficient

evidence since the distance between the two homes did not support frequent, liberal

visitation. The appellate court applied the de novo standard of review as an issue of

statutory construction. According to the plain terms of the statutes, the court may not

select a placement for an Indian child unless that placement is within “reasonable

proximity” to the child's home. The record showed no reasonable alternatives to

transporting Anthony the lengthy distance, the location of the two homes was not

conducive to meeting closer to the child's location, & mother did not have a driver’s

license. A placement that presents a geographical barrier to visitation is presumptively not

within reasonable proximity to the child's home. The appellate court concluded that in

view of the travel time, the child's age and needs, and the family's circumstances,

Anthony's placement was not within reasonable proximity to his home and the court erred

when it determined there was not good cause to deviate from the Tribe's preferred

placement.

In re H.R. (2012) 208 Cal.App.4th 751 (1  Dist., Div. 3) [Del Norte] st

In 2010, legislation was enacted establishing “tribal customary adoption” as an alternative

permanent plan for a dependent Indian child who cannot be reunited with his or her

parents. Tribal customary adoption is intended to provide an Indian child with the same

stability and permanency as traditional adoption under state law without the termination

of parental rights, which is contrary to the cultural beliefs of many Native American
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tribes. In this case, the Yurok Tribe intervened prior to the jurisdictional hearing &

recommended tribal customary adoption as the permanent plan for the minor. The child

was detained because of mother’s substance abuse & was found to be eligible based on

his father’s enrollment in the tribe. The child was placed with the paternal grandmother

&, after reunification failed, the agency recommended termination of parental rights

based on the grandmother’s preference. The tribe submitted a recommendation for legal

guardianship with the grandmother instead of customary tribal adoption based on the

caregivers suspicion & lack of trust of the tribe. A month later, the parties agreed to a

tribal customary adoption, but at the final hearing, the grandparents withdrew their

consent to the agreement. After hearing testimony from numerous witnesses, the court

selected traditional state law adoption as a permanent plan & terminated parental rights.

On appeal, the tribe contended the juvenile court erred in terminating parental rights and

selecting traditional adoption as the permanent plan. The appellate court reviewed the

purposes of the tribal customary adoption & found it is the preferred permanent plan for

an Indian child if recommended by the child's Indian tribe. The new statutory  provision

recognizes the termination of parental rights will normally cause detriment to an Indian

child by interfering with his or her tribal connections. While the statutory construction of

section 366.26 places the burden on the party opposing traditional adoption to show this

form of adoption would be detrimental to the minor, the interference with the minor's

tribal ties provides the prima facie showing of detriment that tips the preference in favor

of tribal customary adoption. Absent some evidence of countervailing detriment to the

minor, the default in the case of an Indian child is tribal customary adoption. 

In re C.Y. (2012) 208 Cal.App.4th 34 (3d Dist.) [Sacramento] 

The appellate court affirmed the trial court’s finding the agency made an adequate inquiry

into the child’s possible Indian heritage because the agency was not required to

investigate mother's adoption records and determine to what Indian tribe she was

affiliated, nor was the agency required to contact child's deceased father's relatives to

inquire into any potential Indian heritage. Mother claimed possible Indian heritage but

could not specify a tribe. Notice per the ICWA was sent to the Bureau of Indian Affairs

(BIA). Mother was adopted & her birth records indicated she may have Indian heritage,

but she had no information about her birth parents. The agency questioned mother & her

adoptive father & neither had information about mother’s birth parents & knew of no one

who would. Further, mother failed to complete the ICWA form & provide information

about her birth family. Based on these facts, the agency was not required to make further

inquiries. As for father’s possible heritage, mother did not believe father had Indian

heritage.  Since no claim of Indian heritage was made, neither the court nor the agency

had reason to believe the child was an Indian child from the paternal family & no further

inquiry was required. 



19

In re Christian P. (2012) 207 Cal.App.4th 1266 (2d Dist., Div. 3) [Los Angeles] [See

also under Jurisdiction.]

As for the ICWA, the agency conceded the trial court's ruling regarding the adequacy of

the ICWA notices was erroneous. In ordering a limited remand the court wrote: As we've

stated before, “[w]e are growing weary of appeals in which the only error is [DCFS's]

failure to comply with ICWA. Remand for the limited purpose of ICWA compliance is all

too common. The ICWA's requirements are not new. Yet the prevalence of inadequate

notice remains disturbingly high.” 

In re Gabriel G. (2012) 206 Cal.App.4th 1160 (2d Dist., Div. 2) [Los Angeles] 

Sole issue on appeal is whether the trial court complied with notice requirements of the

ICWA.  The appellate court found it had not & reversed. The court found jurisdiction for

newborn Gabriel after sustaining the petition which alleged Gabriel's brother had died at

the age of six months while sleeping in the same bed as appellants, who were heavily

under the influence of alcohol; appellants had a history of domestic violence; & father

had failed to provide for Gabriel. Both parents appealed. At the detention hearing, mother

denied Indian heritage & father’s location was unknown. When father was located prior

to the 6-month review hearing, he informed the court he had already signed a voluntary

declaration of paternity & he claimed Indian heritage through the Cherokee tribe. Finding

the child was removed at birth, & that father had been incarcerated ever since, the court

held father was an alleged father & the ICWA did not apply. At the section 366.26

hearing, the court had a copy of Gabriel’s birth certificate which showed father was a

biological parent. Father argued, & the Court of Appeal agreed, that the ICWA notice was

triggered under these facts. The birth certificate established father’s biological connection

which rendered the ICWA applicable. As for father’s missing signature on the ICWA-020

form, the appellate court found the lack of signature did not render the document

ineffective or irrelevant.  Beside, the trial court ignored the ICWA form in a mistaken

belief father was only alleged & not because it was unsigned. The facts surrounding

father’s subsequent denial of Indian heritage was unclear & the evidence was in conflict. 

The case was reversed with a limited remand to comply with the ICWA. 

In re J.M. (2012) 206 Cal.App.4th 375 (2d Dist., Div. 8) [Los Angeles]

Three- & four-year-old siblings were detained for mother’s drug use & neglect. Mother

had previously lost her parental rights to 3 older children & was denied reunification.

Mother did not participate much but claimed Indian heritage 2 months after the petitions

were filed. The case was delayed in order to allow for notice to several Indian tribes

based on information from the maternal grandmother. Only 1 sibling’s name was included

in the notice. Responses were received from several tribes finding the one child was not

an Indian child. The juvenile court found the ICWA did not apply & terminated mother’s

parental rights. Mother challenged the ICWA notice as inadequate based on the absence
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of information about the maternal great-great grandparents & the lack of notice for one

sibling. Thorough compliance with ICWA is required, but mother failed to cite to any

authority requiring the inclusion of great-great-grandparents in ICWA notices, nor did she

articulate any reason why her children's Indian heritage might be established if notice to

the Tohono O'odham Nation had included the names of the great-great-grandparents. The

appellate court interestingly took judicial notice of the Tohono O'odham Nation's tribal

membership criteria, & determined any error in failing to include the names of the great-

great-grandparents was necessarily harmless, because these children are disqualified from

membership irrespective of their great-great-grandparents' possible membership in the

tribe. As for lack of notice per one of sibling, the court held the failure to include

information about J.M. in the ICWA notices was harmless, because B.M. and J.M. are

siblings, and both claim any Indian heritage through the same mother. Therefore,

inclusion of J.M. in the notice could not possibly have yielded different results. 

EARLY TERMINATION OF REUNIFICATION SERVICES 

In re Katelynn Y. (2012) 209 Cal.App.4th 871 (4  Dist., Div. 1) [San Diego] th

Analysis of newer, untested subdivision – 388, subd. (c)(1)(B), found the trial court can

end mother’s reunification early & fail to set a section 366.26 hearing because father

continued to receive reunification services. After mother left child with maternal

grandmother in order to seek drug treatment, 5-year-old child disclosed on-going sex

abuse by the parents. Agency filed a petition under section 300, subd. (c). Days prior to 6-

month review hearing where agency recommended an additional 6 months of

reunification services, Katelynn filed section 388, subd. (c), petition seeking the

termination of reunification services & setting the section 366.26 hearing. The agency

concurred in request to terminate reunification & changed its recommendation. The court

held a contested hearing & granted the petition ending mother’s reunification but

continuing father services for 6 months, finding he had made some progress. Mother

argued the court erred as a matter of law in ending her reunification while continuing

father’s services because the court can only terminate services early if it finds

reunification with both parents will not occur, and here, reunification between

Christopher and Katelynn was still a possibility. The court applied a de novo standard of

review & reviewed the statute & legislative intent. The appellate court found a statute

should not be given a literal meaning if to do so would create unintended, absurd

consequences. Instead, intent prevails over the letter of the law and the letter will be read

in accordance with the spirit of the enactment. Based on this, the court held where, as

here, a statute does not provide any consequence for noncompliance, and there is no

indication the Legislature intended to strip the court of jurisdiction, the word “shall” is to

be considered directory rather than mandatory. This interpretation was designed to avoid

“absurd consequences” & a result that is “manifestly unsound.” 
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REASONABLE REUNIFICATION SERVICES 

In re K.L. (2012) 210 Cal.App.4th 632 (4  Dist., Div. 1) [San Diego] th

The Court of Appeal concluded the dependent child did not meet the definition of a

nonminor dependent and even though she had turned 18, the juvenile court did not err

when it held the 12–month permanency review hearing. Further, the statutory framework

does not allow a parent to reunify with a dependent child who has turned 18 because a

parent cannot have physical custody of an adult & the court did not err in terminating

reunification services to mother. Mother left 17-year-old K.L. with her father & moved

out even though mother had previously agreed it was unsafe to leave K.L. with her father. 

K.L. has the psychological functioning & intellectual development of a nine to eleven

year old & mother is in the low, average range of cognitive functioning. The petition was

based on father’s subsequent sexual abuse of K.L. & mother’s failure to protect because

she knew father was a registered sex offender. In September 2011, K.L. turned 18. She

remained placed in a group home & was accepted by a regional center adult family home

placement agency. In November 2011, the Agency recommended Stacy's reunification

services be terminated & K.L. be placed in a regional center foster home under another

planned permanent living arrangement. In 2008, the federal government enacted the

Fostering Connections to Success and Increasing Adoptions Act which allowed youths in

foster care to continue receiving assistance payments after they turned 18. Effective

January 1, 2012, California enacted the Act, which extended the California foster care

program to age 21 in accordance with the provisions of the Federal Act. Thus, dependent

children who would normally “ ‘age out’ of the system” could qualify to receive

assistance until even 21 years of age. On appeal, the agency argued K.L. did not qualify

as a nonminor dependent because she did not meet the relevant criteria of participating in

secondary education or employment training & the appellate court agreed. However, the

reviewing court rejected the agency's argument that a juvenile court can continue

reunification services to a parent to allow a dependent child who has turned 18 to return

to the physical home of the parent if desired by the parties because a parent cannot have

physical custody of an adult. Notably, after January 1, 2013, a juvenile court will be

allowed to extend reunification services to a parent & nonminor dependent where the

parent & nonminor dependent agree & the court finds such services are in the best

interests of the nonminor dependent & there is a substantial probability the nonminor

dependent will be able to safely reside in the home of the parent by the next review

hearing. Thus, should K.L. qualify as a nonminor dependent on remand, Stacy must make

her request for additional services in the context of the Act. 

Christopher D. v. Superior Court (2012) 210 Cal.App.4th 60 (4  Dist., Div. 1) [Santh

Diego] 

Trial court erred in finding the agency provided reasonable reunification services where
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the social worker’s reasons for not providing father with visits during residential

rehabilitation were not substantial proof of a good faith effort to reunify father with his

daughter. The appellate court held that in prison, father was provided reasonable

reunification services, even though he was not provided visitation for 7 to 8 months of

child's 10–month dependency. In addition, the juvenile court did not improperly delegate

to the agency the authority to eliminate visitation when visitation in the prison

environment caused 2-year-old Sadie to have demonstrated fears and anxieties & was

detrimental to her. However, the agency failed to provide reasonable services while father

was in residential drug treatment where the social worker's excuses of being too busy and

the rehabilitation center was too far simply did not provide substantial evidence the

agency exercised a good faith effort to provide the visitation as ordered by the court &

this was especially true since Sadie was under 3 years old & reunification would only

continue for 6 months. The juvenile court's error was not harmless even though the court

ordered continued visitation after reunification was ended since it would not return father

to the same position as if the court had held the agency had failed to provide reasonable

services. 

SECTION 366.26 HEARING 

Beneficial-relationship exception 
In re Marcelo B. (2012) 209 Cal.App.4th 635 (2d Dist., Div. 6) [Ventura] 

Four-year-old child was detained when his father was arrested for driving under the

influence with mother & child in the car & was so severely intoxicated the police thought

a sobriety test was dangerous to father. Mother was ill & intoxicated & had to be

hospitalized. The trial court sustained the petition & bypassed reunification services per

section 361.5, subd. (b)(13), based on extensive, chronic use of alcohol or drugs. Three

months later, father filed a 388 petition requesting a modification of the order bypassing

reunification because father was in alcohol treatment & completed parenting classes. The

trial court denied the request without a hearing on the grounds it did not state a change of

circumstances. The Court of Appeal agreed finding father already received extensive

treatment for his alcoholism which allowed him to achieve a period of sobriety, but it did

not prevent him from relapsing a scant four months after reunifying with Marcelo. Father

continued to deny both his history of domestic violence & the negative impact his

alcoholism has on Marcelo. He was so deeply in denial of his condition that he was able

to opine, “it's easy to stay sober.” At the section 366.26 hearing, father testified. As for

the beneficial-relationship exception, the trial court found father had not maintained

regular visitation because he missed several visits in September, October & December &

the court noted no evidence that when the parents were not visiting Marcelo he was

suffering distress. Further, it found the parents' warm relationship with Marcelo was not

enough to outweigh the benefit he would get from a stable adoptive home with his

paternal aunt.
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MISCELLANEOUS 

Section 388 Petition on Remand 

In re Ryan K. (2012) 207 Cal.App.4th 591 (2d Dist., Div. 4) [Los Angeles]  

In this 2d appeal for mother, the Court of Appeal reversed finding the juvenile court erred

in concluding it lacked authority to consider the section 388 petition or change the

custody order which was the subject of the prior appeal. Appellant is the mother of two

children: Ryan K., age ten, fathered by Garland K., and Kaitlyn G., age four, fathered by

Garrick G. In August 2010, appellant sideswiped Garrick's car while Kaitlyn was in the

back seat of her car. Mother was arrested & the children were detained. Mother had a

history of anger management issues, particularly with regard to men with whom she had

had a failed romantic relationship. In the prior dependency case, Ryan was placed with his

father who was eventually given physical & legal custody of him. Mother appealed the

visitation order which gave complete discretion to Garland & the appellate court reversed

& remanded for a more specific visitation order. After the remittitur issued, the trial court

reinstated jurisdiction. Subsequently, mother filed a lengthy 388 petition re: Garland’s

neglect of Ryan including a letter from Ryan asking to be returned to mother. The court

summarily denied the section 388 petition, stating in its order that “[t]his case has already

been affirmed on appeal except for more definite visitation order.” Prior to the hearing,

the agency investigated & recommended physical custody be returned to Mother or that

the court order joint physical custody. The issue presented is whether the juvenile court

had the power to consider Mother's section 388 petition and/or the agency's interim report

and revisit custody when the case was remanded. The appellate court held, it did. Once

jurisdiction is revested, a lower court may not, of course, disregard the instructions of the

appellate court. However, in the dependency context, it does not follow that the court may

not consider matters that have transpired while the appeal was pending. By the time

opinion was filed in the earlier appeal – 8 months after issuance of the contested

jurisdictional/dispositional orders—mother had successfully completed her assigned

programs & had been reunited with Kaitlyn. In the meantime, according to Mother's

section 388 petition & the caseworker's July report, Garland had demonstrated an inability

to competently parent a school-aged boy. The well-established rule that after remand, the

lower court cannot reopen the case on the facts, allow the filing of amended or

supplemental pleadings, or retry the case, & if it should do so, the judgment rendered

would be void does not apply to new developments which occurred during the pendency

of the appeal. In short, although the prior opinion dealt with only a narrow component of

the court's prior orders—visitation—the limited holding did not deprive the juvenile court

of the authority to act in the best interests of Ryan when it reasserted jurisdiction after

remand and revisited its final custody and visitation order. 
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Dependency Court & Federal Treaty 
In re Y.M. (2012) 207 Cal.App.4th 892 (4  Dist., Div. 1) [San Diego] th

Y.M. is a special needs child who was born and raised in Guatemala. Y.M., now 17 years

old, is intellectually disabled, illiterate, partially deaf and appears physically younger than

her age. When she was 14 years old, her father, who lived in California, arranged for her

abduction and illegal entry into the United States. Father then sexually and physically

abused Y.M., and made her available to other men for sex. Y.M. was declared a

dependent of the juvenile court after she suffered a head injury during a violent

altercation between father & a family member, and agency learned of her circumstances.

At the Agency's request, & initially with Y.M.'s concurrence, Y.M. was placed in a

federal program for “unaccompanied alien children.” Several months later, & over Y.M.'s

objection, the juvenile court terminated Y.M.'s dependency case, concluding a

Guatemalan Protocol pertaining to victims of human sexual trafficking was equivalent to

an international treaty that deprived it of jurisdiction. As her principal appellate

contention, Y.M. challenged this ruling. The appellate court concluded the Guatemalan

Protocol is not a treaty and federal laws pertaining to children who are the victims of

human sexual trafficking do not preempt state dependency law. In other rulings, the

reviewing court held the trial court erred when it (1) denied Y.M.'s petition to terminate

reunification services to her father and (2) declined to make findings relevant to Y.M.'s

potential eligibility for Special Immigrant Juvenile (SIJ) status (which can lead to

permanent residency). Further, the court did not err when it (1) denied mother's petition to

return Y.M. to her custody in Guatemala and (2) denied Y.M.'s petition to remove her

from federal custody and place her in a foster home in San Diego. 

Payment of Attorneys Fees 
In re S.M. (2012) 209 Cal.App.4th 21 (4  Dist., Div. 1) [San Diego] th

In a juvenile dependency proceeding, a parent is liable for costs to the county for legal

services rendered by an attorney appointed by a juvenile court to represent the parent and

the minor in the dependency proceeding. Mother challenged the court’s failure to advise

her of her right to counsel at the revenue & recovery hearing & the order requiring her to

make reimbursement payments. The Court of Appeal reversed finding the trial court

improperly considered Supplemental Security Income (SSI) benefits in determining

mother’s ability to pay. The Court of Appeal found the declaration of the county financial

officer ordering mother to appear at the juvenile court hearing provided the required

notice of her procedural rights; namely, that at the hearing, she had the right “to[ ] be

heard in person, representation by counsel, present witnesses and other evidence, &

confront and cross-examine adverse witnesses.” As for the reimbursement order, the court

held the juvenile court erred when it noted mother's only source of income was “social

security” but did not differentiate between social security & SSI benefits. The appellate

court concluded SSI benefits should not be considered in determining a person's “ability
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to pay” legal fees in a dependency case because the basic purpose underlying the SSI

program is to provide “minimal cash welfare benefits for the indigent blind, aged, and

disabled.” To consider SSI benefits as income subject to consideration in determining a

person's ability to pay the cost of legal services would be antithetical to the purpose of the

SSI program of assuring a minimum level of income. In contrast, OASDI or SSD benefits

are properly considered as income as these benefits are not need based; rather, individuals

become entitled to these benefits after contributing into the specific program. Because the

trial court improperly considered SSI benefits in determining her ability to pay legal costs,

the order was reversed. 

Rights to appointed counsel for prospective adoptive parents 
R.H. V. Super. Ct. (2012) 209 Cal.App.4th 364 (4  Dist., Div. 1) [San Diego] th

 R.H. and Darnell H., maternal grandparents who were designated de facto parents &

prospective adoptive parents for their granddaughter, L.S., sought writ review of juvenile

court orders removing L.S. from their home under section 366.26, subd. (n). In February

2009, the agency file a petition for L.S. under section 300, subd. (b) on the basis of her

mother Terra S.'s substance abuse. Terra's two older children, L.M. and T.S., were living

with R.H. and Darnell, along with R.H. and Darnell's eight-year-old son, Marquis. In

April 2009, L.S. was placed with R.H. and Darnell, where she lived with L.M., T.S. and

Marquis. Because of Darnell’s criminal history, the home could not be approved for

adoption or guardianship, but L.S. remained with her grandparents in long-term foster

care. In June 2010, the grandparents were granted de facto parent status. In September

2010, the agency filed a supplemental petition under section 387, alleging R.H. &

Darnell's home had been approved in error as placement for L.S. since under federal law,

L.S. could not be placed there because of Darnell's criminal history. The court dismissed

the petition, finding it was in L.S.'s best interests to remain with her grandparents. In

December 2010, the criminal court granted Darnell's petition for a certificate of

rehabilitation, & their home assessment was approved. After several continuances, the

section 366.26 hearing concerning L.S. was held in April 2011 where the court terminated

Terra's parental rights, ordered adoption as the permanent plan & granted R.H. &

Darnell's request to be designated her prospective adoptive parents. Approximately five

months later, L.M., T.S., Marquis and L.S. were taken into protective custody based on

allegations that 13–year–old L.M. had been repeatedly subjected to physical abuse. It was

reported R.H. had struck L.M. in the face for not doing chores, & in the past L.M. had

been hit with a crutch, a closed fist, an extension cord and burned with a clothes iron.

L.M.'s eye was swollen and purple, and she had several scars and scabs on her body and a

burn mark on her arm. The child abuse expert concluded the injuries were the result of

repeated severe, longstanding physical abuse. At the hearing held per section 366.26,

subd. (n), the court appointed counsel to represent R.H. and Darnell with respect to the

petition involving their son, Marquis, but R.H. and Darnell also requested they have
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counsel to represent them regarding the removal of L.S. since they were her prospective

adoptive parents. Grandmother retained counsel to represent her at the section 366.26,

subd. (n). At the conclusion of the hearing, the court found the allegations of the section

366.26, subd. (n),  petition regarding L.S. to be true, removed her from her prospective

adoptive placement, and terminated their status as de facto parents. In his writ,

grandfather contended he was denied due process of law when the court denied his

request for appointment of counsel at the hearing concerning L.S. Those who attain the

status of de facto parenthood are not equated with parents or guardians for purposes of

dependency proceedings and standing to participate. The rights of prospective adoptive

parents are akin to those of de facto parents, but are even more circumscribed. The Court

of Appeal found nothing in subd. (n) indicated a legislative intent to provide the

prospective adoptive parent with the right to appointed counsel. In weighing the 3 factors

for due process, the court held the private interests of R.H. and Darnell were very low in

view of the serious & prolonged physical abuse they committed against L.M. & T.S.,

while the interests of the government, were high in that there is a strong interest in

protecting children who are being abused. Also, the risk of an erroneous decision was

particularly low as R.H. & Darnell were each represented by counsel in Marquis's case &

their defense in Marquis's case was virtually identical to their defense regarding L.S.

Consequently, the court found no due process violation. 


