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Client Control



Difficult Client Issues 

 Marsden Motions
 Calming Client Down
 When to Get Off of a Case 



ABA Rule 1.2, Scope of 
Representation and Allocation 

of Authority
Lawyer shall abide by client’s decision re 

objectives of representation, and per 1.4 shall 
consult w/ client re means by which they are 
pursued.

Criminal case: abide by client’s decision re plea, 
whether to waive jury trial, and whether client 
will testify.



ABA Rule 1.2, Scope of 
Representation and Allocation 

of Authority
A lawyer’s respresentation of a client, including 

representation by appointment, does not 
constitute an endorsement of the client’s 
political, economic, social or moral views or 
activities.



ATTORNEY CLIENT 
PRIVILEGE

 Protects Confidential Communications 
 From Client to Attorney
 For the purpose of Obtaining Legal 

Advice



ATTORNEY CLIENT 
PRIVILEGE

 “Its purpose is to encourage full and 
frank communication between attorneys 
and their clients and thereby promote 
broader public interests in the 
observance of law and administration of 
justice . . .

 Upjohn Co. v. United States



Cal Evid Code 952

“Confidential communication between 
client and lawyer”:  “information 
transmitted between a client and 
his or her lawyer in the course of 
that relationship and in confidence . 
. . 



Cal Evid Code 952

“by a means which, so far as the client 
is aware, discloses the information 
to no third persons other than those 
who are present to further the 
interest of the client in the 
consultation . . .



Bus & Prof. Code § 6068

(a) Obey the Law and Constitution
(b) Respect the Court
(c) Maintain Just Causes

- except criminal defense



Bus & Prof. Code § 6068

(d) Never mislead court by 
artifice or false statement

(e) Maintain Client Secrets
(f) Respect Parties & Witnesses



CRPC 5-200
Trial Conduct

(A) In presenting to a 
tribunal a member shall 
employ such means only as are 
consistent with truth



CRPC 5-200
Trial Conduct

(B) Shall not mislead the 
judge or jury by an artifice or 
false stmt of fact or law



CRPC 5-200
Trial Conduct

(C) Shall not intentionally 
misquote to a tribunal
(D) Shall not knowingly cite 
invalid authority



Conflicting Duties 

 Duties to Client v. the Court
 SDCBA LEC Opinion 2011-2
 Difference between CRPC and ABA 

Model Rules



Crime and Fraud Exception



Cal Bus Prof 6068(e)

“[t]o maintain inviolate the 
confidence, and at every peril to 
himself or herself to preserve the 

secrets, of his or her client.” 



Cal Evid Code 956.5

“There is no privilege under this article if the 
lawyer reasonably believes that disclosure of 
any confidential communication relating to 
representation of a client is necessary to 
prevent * * *a criminal act that the lawyer 
reasonably believes is likely to result in the
death of, or substantial bodily harm to, an 
individual.”



State Bar Rule 3-100

CRPC 3-100, Confidential Information of a 
Client, states that:

(A) A member shall not reveal information 
protected from disclosure by Business and 
Professions Code section 6068(e)(1) without 
the informed consent of the client, or as 
provided in paragraph (B) of this rule;



State Bar Rule 3-100

(B) A member may, but is not required to, 
reveal confidential information relating to 
the representation of a client to the extent 
that the member reasonably believes the 
disclosure is necessary to prevent a criminal 
act that the member reasonably believes is 
likely to result in death of, or substantial 
bodily harm to, an individual.



State Bar Rule 3-100

(C) Before revealing confidential information to 
prevent a criminal act as provided in (B), a 
member shall, if reasonable under the 
circumstances:

(1) Make a good faith effort to persuade the 
client: (i) not to commit or continue the 
criminal act; or  . . .



State Bar Rule 3-100

(ii) To pursue a course of conduct that will 
prevent the threatened death or substantial 
bodily harm; or do both (i) and (ii); and

(2) Inform the client, at an appropriate time, of 
the member’s ability or decision to reveal 
information as provided in (B)



State Bar Rule 3-100

(D) In revealing confidential information per 
(B), the member’s disclosure must be no 
more than is necessary to prevent the 
criminal act, given the information known to 
the member at the time of the disclosure.

(E) A member who does not reveal information 
permitted by (B) does not violate this rule.



US v. Alexander
(9th Cir. 2002) 287 F.3d 811

Atty represented D on fraud charges.  D 
threatened to kill others and his attorney:

“ I have no problem coming in and killing 
half a dozen people, and taking them out, 
and I would testify to that in court.”



US v. Alexander
(9th Cir. 2002) 287 F.3d 811

D told attorney he: “has only one wish, 
and that wish is to kill.  To not only 
kill, but also to watch people being 
tortured before he kills them.”



US v. Alexander
(9th Cir. 2002) 287 F.3d 811

Atty reported threats, withdrew as atty
D convicted of some of threats, claimed 

violation of 6th Am right to counsel and 
atty-client privilege



US v. Alexander
(9th Cir. 2002) 287 F.3d 811

D’s threats not protected b/c not “to 
obtain legal advice”

Privilege does not extend to 
communications which “solicit or 
offer advice for the commission of a 
crime or fraud.”



US v. Alexander
(9th Cir. 2002) 287 F.3d 811

Atty appropriately asserted privilege 
when called before the grand jury, 
and only testified re the threats 
under court order

Atty redacted his files ommiting all 
info not related to D’s threats



US v. Alexander
(9th Cir. 2002) 287 F.3d 811

 Atty’s grand jury testimony was not in 
capacity as D’s attorney, but as a witness to a 
crime

 Atty’s testimony about D’s threats to commit 
future crimes was not protected by atty-client 
priv and not in violation of 6th A right to 
counsel on the fraud charges.



US v. Alexander
(9th Cir. 2002) 287 F.3d 811

 Atty’s grand jury testimony was not in 
capacity as D’s attorney, but as a witness to a 
crime

 Atty’s testimony about D’s threats to commit 
future crimes was not protected by atty-client 
priv and not in violation of 6th A right to 
counsel on the fraud charges.



People v. Dang
(2002) 93 Cal.App.4th 1293

D told atty before trial he was going 
to “pay off” Ws and if not successful 
he would “whack” them

Also threatened own atty



People v. Dang
(2002) 93 Cal.App.4th 1293

Atty’s testimony about D’s threats 
was properly introduced under then-
Cal Evid Code 956.5



CONCLUSION

“Every Job is a Self-Portrait of 
the Person who Did It.  

Autograph Your Work with 
Excellence.”

Author Unknown
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