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I. SIXTH AMENDMENT 
"In all criminal prosecutions, the accused shall enjoy the right .... to be confronted with 
the witnesses against him .... " 

The history of the Sixth Amendment supports two inferences about the meaning.ofthe 
Sixth Amendment. 
1) It was .directed to prevent the use of ex parte examinations as evidence against the 
accused, and 
2) Testimonial statements of a witness who did not appear at trial are not admissible 
unless the witness was unavailable to testify, and the defendant had a prior opportunity 
for cross-examination .. 
(Crawfordv. Washington (2004) 541 U.S. 36, 53-54 [124S.Ct.1354, 158 L.Ed.2d 177].) 

The Confrontation Clause's goal is to ensure the reliability of evidence and is a 
procedural rather than a substantive guarantee. "It cOlmnands, not that evidence be 
reliable, but that reliability be assessed in a particular manner: by testing in the crucible of 
cross-examination." (Jd. at p. 61.) "Dispensing with confrontation because testimony is 
obviously reliable is akin to dispensing with jury trial because a defendant is obviously 
guilty." (Id. at p.62.) 

II. HISTORICAL PERSPECTIVE (cases leading up to Melendez-Diaz) 

Crawford v. Washington (2004) 541 U.S. 36 [124 S.Ct. 1354,158 L.Ed.2d 177] 

In Crawford v. Washington, supra, the High Court held that the Confrontation Clause 
guarantees a defendant's right to confront those "who bear testimony" against him. (Id. at 
p. 51.) The Court set forth various formulations of testimonial statements, including 
"pretrial statements that declarants would reasonably expect to be used prosecutorially" 
and "formalized testimonial materials, such as affidavits, depositions, prior testimony, or 
confessions; statements that were made under Circumstances which would lead an 
objective witness reasonably to believe that the statement would be available for use at a 
later trial." (Id. at pp. 51-52.) 
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Whether the out-of-court statement violates the Confrontation Clause depends on whether" 
it is testimonial or "not. The Court did not define what constitutes "testimonial statement" 
but gave examples. (Id. at pp. 51-52.) It left for another day any effort to provide a 
coniprehensive definition of "testimonial." (Jd. at p. 68.) 

FACTS: The defendant assaulted a man that supposedly tried to rape his wife. At trial, 
the defendant claiI~ed self-defense. The defendant's wife was present during the offense 
and made a statement to the police (she didn't see anything in the victim's hand). The 
defendant asserted the marital privilege, barring his wife from testifying. The wife's 
statement to police came in under a hearsay exception. The defendant claimed he was 
denied his Sixth Amendment right to cross-examine his wife. (Id. at pp. 38-40.) 

HOLDING: Admission of wife's out-of-court testimonial statement against her husband, 
despite the fact that he had no opportunity to cross-examine her, violated the Sixth 
Amendment. (Id. at pp. 68-69.) 

Davis v. Washington (2006) 547 U.S. 813 [126 S.Ct. 2266; 165 L.Ed."2d"224] 
In Davis v. Washington, supra, the Court said statements are testimonial "when the" 
circumstances objectively indicate ... that the primary purpose ... is to establish or 
prove past events potentially relevant to later crhninal prosecution." (Id. at p. 822.) 

Davis stems from two underlying cases: 
1) FACTS: In Davis, the victim, Ms. McCottry, called 911 iminediatelyafier being 
assaulted, and identified her fonner boyfriend, Davis, as the perpetrator. McCottry did 
not testify at trial, but the 911 call was admitted into evidence. Davis claimed that he was 
denied his Sixth Amendment right to confront witnesses against him. 

HOLDING: McCottry~s statements Were not testimonial because under the circumstances" 
the statements were made for the primary purpose of assis~ing the police in responding to 
an ongoing emergency. Furthennore, McCottry made the statements as the events were 
occurring (contemporaneous or near contemporaneous) rather than describing past events. 
(Jd. at pp. 827-828.) 

2) FACTS: In the underlying case, Hammon v. Indiana, police responded to a domestic 
disturbance. While at the house they questioned the wife and victim, Amy Hammon, 
while her husband, the defendant, was in the other room. Hammon made a statement that 
her husband hit her and threw her on the ground. She filled out and signed a "battery 
affidavit". Hammon did not appear at trial, but the affidavit was admitted (hearsay 
exception, present sense impression) and the investigating officer testified. (Id. at pp. 
819-821.) 
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HOLDING: Halmnon's statements were testimonial because the primary purpose of the 
police interrogation was to investigate a possible crime. There was no evidence of an 
ongoing emergency. The interrogation was formal in nature as Hammon was separated 
from the defendant and questioned about past events. (ld. at pp. 829-834.) 

People v. Geier (2007) 41 Cal.4th 555. 
FACTS: In Geier, supra, a DNA laboratory supervisor (Cotton) was allowed to testify 
regarding the laboratory notes and conclusions of a testing analyst (Yates). The lower 
court found that the DNA results were admissible under the business record exception 
and also said that even if Yates' analysi$ was hearsay, Cotton could rely on it for purposes 
offonnulating her opinion as a DNA expert. (Jd. at p.S96.) 

COURT'S REASONING: 
Based on the court's interpretation of Crawford and Davis, it found that such scientific 
evidence is not testimonial. Based on the distinctions made i1,1 Davis, [McCottry's 911 
call-ongoing emergency vs Hammons' statement to police regarding past events] the 
court found "the critical inquiry is not whether it might be reasonably anticipated that a 
sta~ement will be used at trial but the circumstances under which the statement was 
made." (ld. at p.607.) 

The court concluded that for a DNA report to be testimonial it must meet all three of the 
following criteria: "(1) it is made to a law enforcement officer or by or to a law 
enforcement agent and (2) describes a past fact related to criminal activity for (3) possible 
use at a later trial." (Jd. at p.60S.) 

The court found that the DNA report met criteria (1) and (3), but not (2) because Yates' 
DNA report "constitute [ d] a contemporaneous recordation of observable events rather 
than the documentation of past events." (ld. at p.60S.) 

HOLDING: The DNA report was not testimonial. (ld. at p. 607.) And even if Cotton's 
reliance on Yates' report violated defendant's Sixth Amendment rights as construed by 
Crawford, any error was harmless. (ld. at p. 608.) 
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III. MELENDEZ-DIAZ V. MASSACHUSETTS (2009) _U.S. _ [129 S.Ct. 2527, 
174 L.Ed.2d 314 (5-4 decision) 

FACTS: In Mezendez-Diaz, supra, three certified affidavits prepared by the persons who 
perfonned the chemical analysis on the seiz:ed substance were introduced. The certificates 
reported the weight of the seized bags and stated the substance in the bags was cocaine. 
The certificates were sworn to before a notary public. 

The issue to be decided was whether the "affidavits" were testimonial, requiring the 
persons who prepared the affidavits to be produced in court, and subject to defendant's 
right of confrontation. (Id. at p. 2531.) 

HOLDING: The analysts' certificates of analysis were affidavits within the core class of 
testimonial statements covered by the Confrontation Clause. Absent a showing that the 
analysts were unavailable to testifY at trial and that the defendant had an opportunity to 
cross-examine them, the defendant was entitled to be confronted with the arialysts at trial. 
(Melendez-Diaz, supra, 129 S.Ct. at p. 2532.) 

In dicta, the court responded to the respondent's and dissent's analytical arguments. 

* 

* 

* 

* 

analysts were not removed froin coverage of Confrontation Clause based on theory 
that they were not "accusatory~' or "conventional" witnesses (Id. at pp.2533-2535); 

analysts were not removed based on testimony was "neutral, scientific testing" (Id. 
at pp. 2536-2538); 

certificates of analysis were not removed from Confrontation Clause based on 
theory that they were akin to official and business records (Id. at pp. 2538-2540), 

defendant's ability to subpoena analysts did not obviate state's obligation to 
produce analysts for cross-examination (Id. at p. 2540). 

The Court did not reach the question whether a person who checks the accuracy of the 
testing device must appear in person as part of the prosecution's case. Nor did the Court 
reach the question whether documents prepared in the regular course of equipment 
maintenance qualifY as testimonial records. (Id. at p. 2532, fn. 1.) However, the Court 
noted that "what testimony is introduced must (if the defendant objects) be introduced 
live." (Ibid.) 
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IV. IS GEIER STILL GOOD LA W AFTER MELENDEZ-DIAZ? 

In Melendez-Diaz, supra, the United States Supreme Court appears to have overruled the 
holding in Geier, but maybe not. Four days after deciding Melendez-Diaz, the United 
States Supreme Court denied certiorari in Geier. (Geier, supra, 41 Ca1.4th 555, cert. den. 
Jun. 29,2009, No. 07-7770, sub nom. Geier v. California (2009)_U~S._ [129 S.Ct. 
2856, 174 L.Ed.2d 600].) 

Melendez-Diaz rej ected the principle that "near-contemporaneity" statements fell outside 
the scope of the Confrontation Clause, which is what Geier had held. As the Melendez
Diaz majority noted: 

In any case, the purported distinctions respondent and the dissent identify 
between this case and Sir Walter Raleigh's "conventional" accusers do not 
survive scrutiny. The dissent first contends that a "conventional witness 
recalls events observed in the past, while an analyst's report contains near
contemporaneous observations of the test." .... [T]he dissent 
misunderstands the role that "near-contemporaneity" has played in our case 
law .... Though the witness's statements in Davis were "near
contemporaneous" to the events she reported, we nevertheless held that they 
could not be admitted absent an opportunity to confront the witness. 

(Melendez-Diaz, supra, 129 S.Ct. at p. 2535.) 

V. COURT OF APPEAL CASES GRANTED REVIEW 

Whether Geier survives after Melendez-Diaz is currently before the California Supreme 
Court in several cases "which present issues concerning the right of confrontation under 
the Sixth Amendment when the results of forensic tests performed by a criminalist who 
does not testify at trial are admitted into evidence and how the decision of the United 
States Supreme Court in Melendez-Diaz v. Massachusetts (2009) .557 U.S. _, [129 S.Ct. 
2527, 174 L.Ed.2d 314] affects this court's decision in People v. Geier (2007) 41 Ca1.4th 
555.". (http://appellatecases.courtinfo.ca.gov) 

People v. Lopez, review granted Dec. 2, 2009, S177046. 
(Previously published at 177 Ca1.App.4th 202; 98 Ca1.Rptr.3d 825.) 

(Fourth District, Div ONE) - (McDonald, McConnell, Nares) 

FACTS: Pena tested the alcohol content of defendant's blood and reported a level of 0.09 
percent blood alcohol content at time of the blood draw. Pena did not testify at trial, but 
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the report was admitted into evidence. Willey, the criminalist supervispr and custodia,n of 
the lab reports, testified at trial and explained the evidence processing procedures. (Id. at 
p.205.) 

HOLDING: Appears that Geier has been disapproved by the United States Supreme 
Court's interpretatio~ of the Confrontation Clause in Melendez-Diaz. (Lopez, supra, at 
p.206.) The report was the same as the certificates described in Melendez-Diaz, and was 
therefore testimonial hearsay evidence. Error was not harmless. (Id. at p. 208.) 

People v. Dungo. review granted Dec. 2, 2009, 8176886. 
(Previously published at 176 Ciil.App.4th 1388, 98 Cal.Rptr.3d 702.) 

(Third District) - (Blease, Sims, Nicholson) 

FACTS: Dr. Bolduc, who had been fired for producing untrustworthy reports, prepared 
the autopsy report. The report was not admitted into evidence, but Dr. Lawrence 
(supervisor), who was not present at the autopsy, testified based exclusively on the 
contents of Bolduc's report as to the victim's death. Dr. Lawrence opined that the victim 
was strangled for two minutes before she died, which was a critical fact. (Id. at p. 1392.) 

HOLDING: The autopsy report was testimonial, as it was the type of report prepared in 
anticipation ofa criminal prosecution. (Id. at pp. 1399-1400.) While the case differs from 
Melendez-Diaz, because the report was not admitted into evidence, Dr. LawreIlce's 
opinion was entirely dependent upon the accuracy and substantive content of the report. 
(Id. at p. 1403.) . 

People v. Gutierrez. review granted Dec. 2, 2009, S176620. 
(Previously published at 177 Cal.App.4th 654,99 Cal.Rptr.3d 369.) 

(Second District) - (Rothschild, Mallano, Chaney) 
This case involves both DNA and sexual assault reports 
FACTS: 
Sexual assault report: A nurse practitioner conducted a sexual assault examination on the 
victim and prepared a report of her findings and conclusions. Julie Lister, the lead nurse 
practitioner testified in place of the nurse who prepared the report. Lister testified that 
based on an independent review of the report, she would have reached the same 
conclusion. (ld. at p. 657.) 

DNA report: A criminalist tested the victim' s T-shirt for biological material and sent 
portions of the shirt to Orchid Cellmark for DNA analysis along with DNA references 
samples from the victim and defendant. (ld. at p. 657.) The forensic supervisor (Hynds) 
did notper?onally perform any tests, but reviewed the analyst's case file and 
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independently analyzed the raw data. She made her own comparisons to the reference 
samples and agreed with the analyst's conclusions. (Id. at p. 658.) She testified in court 
and was available for cross-examination. (Ibid.) Although court's holding regarding the 
DNA evidence was not published (Jd. at p. 665), urider Geier, this evidence would not 
have violated defendant's right of confrontation. 

COURT'S REASONING: 
Geier is still controlling law, notwithstanding decision in Melendez-Diaz because: 
1. In Geier, the supervisor of the analyst who prepared the reports testified at trial. In 
contrast, there was no live testimony in Melendez-Diaz. 
2. Melendez-Diaz involved only "near-contemporaneous" affidavits prepared almost one 
week after the tests were performed, whereas Gez'er involved "contemporaneous" reports 
prepared at the time the tests were conducted. 
(Gutierrez, supra, at pp. 663-664, fn. 3.) 

HOLDING: 
Sexual assault report: The contemporaneous notations in the report regarding the tests 
performed and observations made during the visual examination of the victim's body, 
were not testimonial. (Jd. at pp.664-665.) 

"Those parts of the narrative portion of the report that constituted a recordation of past 
events 'made under circumstances which would lead an objective witness reasonably to 
believe that the statement would be available for use at a later trial, [citation omitted]' are 
testimonial." (Id. at p.665, emphasis added.) However, admission of the narrative 
portion of the report was not prejudicial. (Ibid.) 

People v. Rutterschmidt, review granted Dec. 2, 2009, S176213. 
(Previously published at 176 Cal.App.4th 1047, 98 Cal.Rptr.3d 390.) 

(Second District) - (Kriegler, Armstrong, Mosk) 
FACTS: Joseph Muto, the chief laboratory director of the coroner's office, testified at 
trial to the presence of alcohol and prescription drugs in the victim's blood. The analysis 
and report was prepared by another laboratory criminalist. The report was not admitted 
into evidence. (Id. at p. 1070.) 

COURT'S REASONING: 

* There is no federal Supreme Court or California authority that precludes a 
scientific expert from testifying as to an opinion in reliance upon another 
scientist's report. (Jd. at p. 1073.) Melendez-Diaz did not overrule or render 
obsolete Geier's holding. (Jd. at p. 1074.) 
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* 

* 

Contrary to Melendez-Diaz, the toxicological findings were not proved by means 
of an affidavit. Muto testified as an expert. (Id. at p. 1075.) 

"Melendez-Diaz decision did not reach the question of whether such expert 
testimony runs afoul of Crawford." (Id. at p. 1075.) 

HOLDING: There was no Confrontation Clause violation because the written reports 
contained test results that were nq1 introduced, and the expert who reviewed the reports 
and was qualified to interpret theIn, offered live testimony subject to cross-examination. 
(Id. at p. 1075) Even assuming defendant's Sixth Amendment rights were violated, the 
constitutional error was harmless. (Id. at pp. 1076-1077.) 

People v. Benitez, review granted May 12,2010,8181137 (Grant and Hold). 
(Previously published at 182 Cal.AppAth 194; 106 Cal.RptrJd 39) 

(Fourth Dist., Div THREE) - (Rylaarsdam, Sills, O'Leary) 

FACTS: Drug lab report stating the substance was methamphetamine was admitted into 
evidence. Supervisor Vaughn testified based on the notes prepared by analyst J ennain. 
Analyst J ermain, who prepared the lab report and certified the report under penalty of 
perjury, did not testify. (Id. at p. 42.) Vaughn testified that analyst Jermain complied with 
the proper procedures, but he did not physically observe the test. (Ibid.) . 

COURT'S REASONING: 
The analyst knew the report would be used at trial. The sole purpose of the report was for 
use in a criminal prosecution. The report furnished an essential element (type and amount 
of drug) of the offense for which the defendant was .charged, therefore the report was 
accusatory and testimonial in nature. (Id. at p. 44.) 

The fact that the analyst's notes were made in the regular course .of business, pursuant to 
standardized scientific procedures, does not eliminate their testimonial nature. (Id. at p. 
44.) , 

The fact that the report was made contemporaneously does not eliminate its testimonial 
nature. (Id. at p. 45.) 

There is no substitute for cross-examination of the creator of the report. There were no 
effective means to challenge whether the analyst correctly performed tests reflected in the 
written report. (Id. at p. 45.) . 

8 



The Court rejected the contention that evidence of scientific testing is inherently reliable, 
noting that "forensic evidence is not uniquely immune from the risk of manipulation." 
Many forensic labs are anns of law enforcement, creating the risk of manipulation. (Id. at 
p.45.) 

The court distinguished Geier. (Id. at pp 45-46.) 

HOLDING: Drug lab report prepared by analyst Jermain who certified the test results 
under penalty of perjury and supervisor Vaughn's use of the report as a basis for his 
expert opinion did not satisfy the Confrontation Clause, nor was the violation harmless 
beyond a reasonable doubt. (Id. at pp.44-45.) 

People v. Bowman, review granted June 10,2010,8182172 (Grant and Hold). 
(Previously published at 182 Cal.App.4th 1616; 107 Cal.Rptr.3d 156) 

(Fifth District)- (Vartabedian, Levy, Gomes) 
FACTS: The drug analyst (Snow) who performed the test was not available to testify at 
trial. Spencer (supervisor), who trained Snow, testifi~d as to the procedures for testing, 
and reporting results. Spencer testified that she regularly reviewed "contemporaneous" 
notes and had reviewed Snow's notes. Spencer stated the report appeared to be in the 
standard format, and was reliable and trustworthy. Spencer testified the material tested 
contained methamphetamine. Spencer did not personally perform any weighing or testing 
of the substance. (Id. at pp. 1619-1620.) The lab report was not admitted into evidence. 
(Id. at p. 1620.) 

COURT'S REASONING: 
Distinguishes Melendez-Diaz, and follows Geier. Concludes that Geier was not impliedly 
overruled by Melendez-Diaz. (Id. at p. 1622.) 

"In Geier, an in-court witness, subject to cross-examination, was allowed to rely on 
laboratory notes and reports to support an expert opinion"that she was qualified by 
training and experience to give. In Melendez-Diaz, similar reasoning was held not to 
support the admissibility of a written document that was, of course, not subject to cross"
examination and whose author was not subject to cross-examination concerning either 
expert qualifications or analytical conclusions." (Id. at p. 1624.) 

HOLDING: Based on the distinction between Melendez-Diaz (only affidavit admitted 
into evidence, no live witness) and Geier, (expert gave opinion~ subject to cross 
examination), the court followed Geier and held defendant was not deprived of his right 
to confront and cross-examine the witnesses against him. (Id. at p. 1624.) 
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VI. COURT OF APPEAL CASES - REVIEW STILL PENDING 
People v. Chikosi (2010) 185 Cal.App.4th 238, 238 Cal.Rptr.3d 464, netn. for review 
pending. petn. filed July 6, 2010.) 
FACTS: Officer Rowe performed the accuracy checks on the breathalyzer machine used 
by Officer Nunley to test defendant's blood alcohol content. Rowe did hot testify at trial 
and the accuracy records were not admitted at trial. Nunley testified at trial regarding the 
accuracy records produced by Rowe and opined the machine was working properly when 
he used it on defendane Ms. Sterling, a forensic alcohol analyst also testified regarding 
the procedure for testing the accuracy of the machine and she believed the machine was 
working accurately when used on defendant. (Id. at pp. 465-466.) 

ISSUE: Did defendant have the right to confront Officer Rowe, the person who tested the 
accuracy of the machine used by Officer Nunley? 

COURT'S REASONING: 
* 

* 

* 

This case differs from Melendez-Diaz because defendant was able to confront the 
person (Officer Nunley) who obtained the test results that incriminated him. (Id. at 
p.467.) And, was able to cross-examine the state's witnesses about the records 
and testing procedures that were utilized on the subject machine. (Jd. at p. 468.) 
Based on Melendez-Diaz, not everyone involved in establishing the chain of 
custody, authenticity of the sample, or accuracy of the testing device, must appear 
in court as part of the prosecution's case.(Id. at p.467, citing Melendez:"Diaz, 
supra, 129 S.Ct. At p. 2532, fn. 1.) 
The records Rowe produced were neutral in that they were not produced for use 
against a specific defendant and were produced contemporaneously with Rowe's 
testing of the machine. (Id. at p. 468.) 

HOLDING: The statements contained in Rowe's accuracy records were nontestimonial 
in nature. Therefore, the trial court did not err in allowing Nunley and Sterling to rely on 
them in forming their opinions. This procedure did not violate appellant's rights under 
the Sixth Amendment. (Id. at p. 469.) 

*********** THREE SAMPLE ARGUMENTS ATTACHED ************ 
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SAMPLE ARGUMENTS 





ARGUMENT 

I. 

APPELLANT WAS DENIED illS CONSTITUTIONAL 
RlGHT TO CONFRONT THE WITNESSES AGAINST HIM 

. -
BECAUSE THE TRIAL COURT ADlv1:rrTED TESTIMONIAL 
HEARS A Y CONCERNING FINDINGS MADE DURlNG AN 
AUTOPSY EXAlv1INATION OF THE ALLEGED MURDER 

VICTIM'S BRAIN 

Appellant contends that he was denied his cpIlstitutional 

right to confront and cross-examine the witnesses against hiin (U.S. 

Const., Amend. VI made applicable to the states by the due process 

clause of Amend. XIV) because the trial court admitted testimonial 

hearsay concerning findings made during an examination perfonned 

on the brain of the alleged victim, Ahthony Scott, conducted as part 

of the autopsy. The pathologist who ~xamined the brain did. not 

testify. The pathologist who performed the remainder of the autopsy 

and who did testify relied partly on the hearsay report to reach the 

conclusion that Scott's injury was likely caused by blunt.force trauma 

and 110t likely the result of a fall from a standing position. The issue 

is properly before, this, Court on appeal, but if deemed forfeited, 

, . appellant was denied effective assistance of trial counsel. 
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A. The evidence at issue 

Doctor Aaron Gleckman, a forensic pathologist and 

neuropathologist employed by the Riverside County Sheliff 

Coroner's Office (5 RT 879-880, 902), perfonned an autopsy on the. 

body of Anthony Scott (5 RT 882), the victim nmned as "Anthony S." 

in the charged murder (2 CT 270). There was already an incision on 

the scalp and damage as a result of the craniotOlny perfonned by a 

neurosurgeon when Scott Was hospitalized. (5 RT 885, 889.) Doctor 

Glecla.nan opined that t~e trauma to Scott's body was fron1 mUltiple. 

impacts. (5 RT 889-890.) 

Soott's brain was removed during the autopsy and later 

exmnined by neruopathologist Doctor Stephanie Erlich. (5 RT 893.) 

Doctor Erlich did not testify. According to Doctor Gleckman, Doctor 

Erlich is board-certified as a neuropathologist and forensic 

pathologist. (5 RT 902.) Doctor Gleckman reviewed her report and 

used the content of that report when forming his opinion concerning 

the cause of Scott's death. (5 RT 903.) 

Doctor Gleckrnan told the jury about Doctor Erlich's 

findings. (5 RT 903-904.) According to Doctor Gleclanan, these 
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findings included "acute cerebral cOliical contusions or bruises on the 

brain itself." The contusions were "on both sides of the frontal lobe 

of the brain, and bilateral temporal that were on the temporal lobes of 

. the brain." Both pathologists found significant brain swelling and 

multiple brain hernia ions. Doctor Gleclanan testified that Doctor 

Erlich found "herniation of the brain from right to left, which is called 

midline shift." She also found "tonsillar herniation, which is part of 

the brain getting compressed due to pressure." A portion of the back 

of the brain was "pushed down and compressed." (5 R,T 904.) 

Doctor Gleckrnan testified. that the swelling and 

hern,iations were a secondary effect of blunt-force trauma to the head. 

(5 RT 905.) He based his opinion both on his own observations .and 

on the observations and findings of Doctor Erlich. (5 RT 905,907.) 

Doctor Gleckman opined that death was caused by blunt

force head trauma. \¥hen the prosecutor asked him what evidence he 

relied on in forming that opinion, he testified: "Well, everything that I 

reviewed: The deputy coroner's report of the investigation, all of my 

autopsy findings, and also Dr. Erlich's neuropathology report." (5 
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RT 912.)7 

B. The CrawfordlMelendez-Diaz Rule 

In Crawfordv. Washington (2004) 541 U.S. 36 [124 S.Ct. 

1354, 158:.L.Ed.2.d 177], the United States Suprelne Court held that the 

Sixth A.mendment right of confrontation8 prohibits the admission of 

"testimonial" hearsay against a def~ndant in a criminal trial if the 

declarant is unavailable to testify and the defendant had no previou~ 

opportunity for cross-examination of the declarant. (ld., at pp. 50-56.) 

With the possible exception of dying declarations (ld., at p. 56, fn. 6) 

the Confrontation Clause bars adnlission, notwithstanding the fact that 

the statement falls within a state:..1aw exception to the hearsay rule and 

notwithstanding the fact that that statelnent bears indicia of reliability 

(ld., at pp. 60-69, overruling Ohio v. Roberts (1980) 448 U.S. 56 [100 

S.Ct. 2531, 65 L,Ed.2d 597J). The Supreme Court in Crawford did not 

7 The report from a deputy coroner was a summary .of the 
circumstances of the deat~ at the hospital. (5 RT 918.) The events at 
the hospital are not at issue because the attendip.g physicial did 
testify. (4 RT 695, et seq.) 
8 The Sixth Amendment right of confrontation is made applicable to 
the states by the due process clause of the Fourteenth Amendment. 
(Pointer v. Texas (1965) 380 U.S. 400, 403-408 [85 S.Ct. 1065, 1067-
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define the term "testimonial" and left unsettled whether hearsay 

statements could be considered testimonial if made in less than fonnal 

settings. But in Davis v. Washington (2006) 547 U.S. 813 [126 S.Ct. 

2266, 165 L.Ed.2d 224J (a consolidated opinion with Ham,mon v. 

Indiana), the United States Supreme Court fonnulated a "primary 

purpose" test. The COUli clarified that statements are not testimonial if 

made to police to meet an ongoing emergency, but are testimonial if 

made in response to questions whose primary purpose is to gam 

infonnatiol1 potentially relevant in a future criminal prosecution. (Id., 

. at p. 822 [126S.Ct., at pp. 2273~2274J.) As the Court observed in 

Crawford, "[i]nvolvement of government officers in the production of 

testimony with an eye toward trial presents unique potential for 

prosecution abuse." (Crawford v. Washington, supra, at p. 56,fn. 7 

[124 S.Ct . .' at p. 1367, fn. 7J; see People v. Jefferson (2007) 158 

Cal.AppAth 830,844, rehng. den. 1-23-08, rev. den. 4-16-08. 

In Melendez-Diaz v. Massachusetts (2009) 557 U.S. _ 

[129S.Ct. 2527, 174 L.Ed.2d 314J, the United States Supreme COUli 

held that the Confrontation Clause applies to reports admitted as proof 

1070, 13 L.Ed.2d 923].) 
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of an element of the offense. (129 S.Ct., at pp. 2531-2542.) The 

defendant in Melendez-Diaz was charged with distributing cocaine and 

with trafficking in cocaine. (129 S.Ct., at p. 2530.) . As proof that 

material found by police was cocaine, the prosecution "submitted three 

'certificates of analysis' showing the results of the forensic analysis 

perfonned on the seized substances." (129 S.Ct., atp. 2530-2531.) The· 

. material was found to contain cocaine. (129 S.Ct., at p. 2531.) Th~ 

Court held that proof of an element of the offense using a sworn 

certificate instead of live testimony or a prioi" opportunity for crbss

eXaJ.llination· violated the Confrontation Claus.e as interpreted in 

Crawford. (Melendez-Diaz v. Massachusetts, supra, 129 S.Ct., at pp. 

2531-2532.) The certificates at issue in Melendez-Diaz "were swom to 

before a notary public by analysts at the State Laboratory Institute' of 

the Massachusetts Department of Public Health, as required under 

Massachusetts law." (129 S.Ct., at p. 2531.) The Court found that the 

certificates "fall within the 'core class of testimonial statements '" 

described in Crawford. (Melendez-Diaz v. Massachusetts, supra, 129 

S.Ct., at p. 2532,) They embodied "the precise testimony the analysts 

would be expected to provide if called at trial. The 'certificates' are 
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functionally identical to live, in-court testimony, doing 'precisely what 

a witness does on direct examination. '" (Ibid., quoting Davis v. 

Washington, supra, at p. 830 [126 S.Ct. at p. 2278].) The Court 

observed that the purpose of the affidavits was to provide evidence. 

Therefore, the affidavits are testimonial statements for purposes of the 

Sixth Amendment right to confront witnesses. (Melendez-Diaz v. 

Massachusetts, supra, 129 S.Ct., at p; 2532.) 

In People v. Geier (2007) 41 CaL4th 555, the California' 

Supreme Court held that laboratory repOlis of the results of DNA 

testing that were p'repared by a non-testifying declarant are not 

testimonial. The Court held that testimony about the reports by an 

expert who did not perform the test was admissible without violating 

the Confrontation Clause as interpreted in Crawford. (People v. Geier, 

supra, at pp. 596-607.) 

Appellant contends that Melendez-Diaz has eclipsed Geier 

and is now controlling authority. The California Supreme Court 

explained in Geier that the report was a "contelnporaneous recordation 

of observable events rather than the documentation of past events." . 

(People v. Geier, supra, at p. 605.) Melendez-Diaz makes it clear that 
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is not the standard for determining if evidence is testimonial. Like the 

DNA report in Geier, the reports of forensic analysis at issue in 

Melendez-Diaz and in appellant's case amounted to a contemporaneous 

recordation of what the analysts observed. (Melendez-Diaz v. 

Massachusetts, s1!pr~) 129 S.Ct., at p. 2531.) 

The impact of Melendez-Diaz on Geier is pending before 

the California Supreme Court. One of those cases involves the 

testimony of a forensic pathologist who relied on a report prepared by a 

different pathologist, and thus the.case is similar to appellant's case. In 

People v. Dungo, review granted December 2, 2009,S176886, the 

Court granted review to decide whether the defendant was denied his 

right of confrontation when a for:~nsic pathologist testified as to the 

manner and cause of death in a murder based On an autopsy report 

prepared by another pathologist. Other cases pending before the 

California Supreme Court include People v. Rutter-schmidt, review 

granted 'December 2, 2009, S176213, where the Court granted review 

to decide whether the defendant was denied her right of confrontation 

when a supervising criminalist testified about the results of drug tests 

and a report prepared by another criminalist, People v. Guiterrez, 
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review granted December 2, 2009, S176620, where the COUli granted 

review to decide whether the defendant was denied his right of 

confrontation when a nurse testified about the results of a sexual 

assault examination and the repOli prepared by another nurse, and a 

supervising criminalist testified as to the result of DNA tests and the 

report prepared by another criminalist, and People v. Lopez, review 

granted December 2,2009, S177046, where the Court granted review 

. to decide whether the defendant was denied his right of confi:ontation 

when the trial cOUli admitted the results of a blood-alcohol level test 

and report prepared by a criminalist who did not testify and granted 

review to decide if the defendant was prejudiced in light of the 

testimony of a supervising-criminalist about the laboratory prOCedUl"es. 

In each of these cases, the grant of review includes the issue of the 

impact of Melendez.:.Diaz on Geier. 

c. The evidence at issue is testimonial hearsay 

Doctor Erlich's report is testimonial hearsay. Doctor 

Glecklnan explained his function as a forensic pathologist is to 

determine the cause -of death, including death in cases of homicide. (5 

RT 880-88 L) He explained that Doctor Erlich provides separate 
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consultation "in cases like this, where it's a homicide or there's specific 

things you want to look at in the brain that might not be so easy to look 

at right away ... " (5 RT 903.) Therefore, Doctor Erlich's rep0l1 

sUD1marized an examination .conducted specifically to determine the 

cause of death in a homicide. The intent of the examination was to 

provide evidence for the forensic pathologist to use when testifying in 

court. 

There is no functional difference between Doctor 

Gleckman's testimony based on Doctor Erlich's report and the reports 

achnitted in Melendez-Diaz. In appellant's case, instead of the actual 

report being admitted in evidence, a witness who was not the author of 

the report both relied on the report and related the contents of the report 

to the jury. The defense could not confront and cross-examine the 

report's author. 

D. The hearsay prejudiced the defense 

Because the right involved is the federal constitutional 

right of an accused to confront witnesses and right of due process, the 

standard of prejudice is the federal standard. Reversal is required 

unless the reviewing court properly determines the error to be ha1111less 
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beyond a reasonable doubt. (Chapman v. California (1967) 386 U.S. 

18, 24 [87 S.Ct. 824, 828, 17 L.Ed.2d 705J; People v. Geier, supra, at 

p. 608.) The California Supreme Court applied that standard in Geier 

to' find that, even if the laboratory repoli was testimonial hearsay 

adlnitted in violation of the Sixth Amendment, the enor was hannless 

in light of the other unique evidence in that case. (Jd., at p. 608.) 

The testimonial hearsay prejudiced . appellant under the 

Chapman standard. Testifying in his own defense, appellant 

acknowledged fighting with Scott. Appellant . thought he was 

defending himself whe~ he swung and hit Scott. Scott then fell to the 

ground and appellant did not see him move. (6 RT 1143-1144, 1208.) 

Appellant denied stomping on Scott's head or kicking Scott in the 

hea,d. (6 RT 1208.) 

Doctor Silvio Hoshek was one of the attending physicians 

at Riverside County Regional Medical Center when Scott was admitted 

to the hospital. (4 RT 696.) Doctor Hoshek testified that the trauma to 

. Scott's face and head was consistent with force being applied to one 

side of the head and the other side hitting a hard object. He. 

acknowledged that someone could have struck Scott on the front of the 
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· face and theh the rear pcniion of the head struck the ground. (4 RT 

716.) 

Doctor Glecklllan, who relied partly on the hearsay 

repOli of Doctor Erlich in reachii1g his conclusions about the cause of 

death, testified that it is not likely the injury Scott suffered happene.d 

frOlTI a fall. Doctor Gleckman testified that he did not think all of the 

injuries could be explained by a fall. He .testified that it is unlikely 

S·cott fell unconscious from a standing position and struck his head on 

a hard surface. (5 RT 912-913.) 

To evaluate the prosecution's theory of implied malice; 

the jury had to determine whether appellant intentionally committed an 

act whose natural consequences were dangerous to human life and 

whether he deliberately acted with conscious disregard for human life. 

(See People v. Dellinger (1989) 49 Cal.3d 1212, 1215, rehng. den. 2-

15-90; CALCRlM 520; 2 CT 362;' 6 RT 1268-1269.) Hitting Scott and 

causing him to fall could not reasonably be considered an act whose 

natural consequences are dangerous to human life or an act showing 

conscious disregard for human life. Relying on witnesses who said 

appellant kicked and stomped Scott, the prosecutor argued that fact is 
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critical. (6 RT 1290.) Therefore, Doctor Glecla.nan's testimony that it 

not likely Scott's injuries were caused by falling from 'a standing 

position was a key part of the evaluation of appellant's defense and his 

credibility against the credibility ·of testimony that he kicked Scott. 

Doctor Gleckman's testimony was critical to the finding 

of malice. that resulted in the verdict of murder. As explained above, 

his opinion was based partly on testimonial hearsay. To the extent he 

also relied on his own eXillnination of Scott, Doctor Gleckman used the 

testllnonia~ hearsay to cOlToborate himself. The error is prejudicial and 

requires that the judgment be reversed .. 

E. Appellant's claim is properly before this Court, but if 
deemed forfeited, appellant was denied effective 
assistance of counsel 

Melendez-Diaz Was decided on June 25, 2009, after the 

testimony at issue in appellant's case and more than a month after the . 

jury returned its verdict in appellant's case. (2 CT 383; 6 RT 1372.) 

Appellant ,was sentenced on June 26, 2009. (2 CT 391-392; 7 RT 

1377-1408.) 

At the time of the testimony at issue, People v. Geier, 

supra, would have been considered controlling authority pennitting 
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hearsay testimony based on the content of a laboratory report. 

Therefore, if trial counsel had objected to the testimony, that objection 

would have been futile under California law as it existed at the time. 

Trial counsel should not have been expected to anticipate 

Melendez-Diaz. Although the general rule is evidentiary challenges are 

waived unless timely raised at trial, "this is not so when the pertinent 

law later changed so unfor~seeably that it is um"easonable to expect 

trial counsel to have anticipated the change." (people v. Turner (1990) 

50 Ca1.3d 668, 703, rehng. den. 6-21-90,; see also People v. Sandoval 

(2007) 41 Ca1.4th 825, 837, fn. 4.) Appellant submits that Melendez

Diaz is such an unforesee-able interpretation of Crawford. Even the 

California Supreme Court did not anticipate this extension of Crawford 

when the COUli decided Geier. Therefore, forfeiture principles should 

not apply. 

As noted above; Melerzdez-Diaz was decided the day 

before appellant was sentenced. If this COUli agrees that appellant's 

claim has merit but deenls it forfeited because. trial counsel did not 

move for a new trial based on the Melendez-Diaz decision, it follows 

that appellant was· denied effective assistance of counseL 
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A defendant is denied his constitutional right (U.S. Canst., 

Amends. VI & XIV; Cal. Cons. art. I, § 15) to effective assistance of 

counsel when counsel's acts or omissions fall below an objective 

standard of reasonableness under prevailing professional norms 

(Strickland v. Washington (1984) 466 U.S. 668, 687-688 [104 S.Ct. 

2052, 2064, 80 L.Ed.2d 674J; People v. Ledesma (1987) 43 Ca1.3d 

171,215-218), or withdraw a meritorious defense (People v. Pope 
., 

(1979) 23 Ca1.3d 412, 424-425, rehng. den. 3-28-79). Even where 

counsel makes a tactical decision, the decision must be made only 

after adequate investigation and consideration of applicable law. 

(People v. Hernandez (l988) 47 Cal.3d 315, 369, rehng. den. 1-26-

89; People v. Ledesma, supra, at pp. 215.) 

. Prejudice in the context of ineffective assistance of 

counsel means a reasonable probability that the defendant would have 

obtained a more favorable result but for counsel's·omission. This is a 

"probability sufficient to undermine confidence in the outcome." 

(Strickland v. Washington, supra, at p. 694 [104 S.Ct., at p. 2068].) 

For the reasons discussed under. Subheading "D,". admission of the 

testimonial hearsay is prejudicial. This evidence was critical to 
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whether appellant kicked the victim wl~ile he was down, a finding 

essential to the theory of second degree murder. For'the foregoing 

reasons, this Court should address the claim on the merits and find the 

hearsay testimonial and prejudicia1. . .... . 
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ARGUMENT 

APPELLANT WAS DENIED HIS CONSTITUTIONAL 
RIGlIT'TO CONFRONT THE "WITNESSES AGAINST Hllvf 

BECAUSE TIffi TRIAL COURT ADMITTED TESTIMONIAL 
HEARSAY CONCERNING FINDINGS MADE DURING AN 
AUTOPSY EXAN.1INATION OF THE ALLEGED MURDER 

VICTIM'S BRAIN 

The trial court admitted testimonial hearsay concerning 

autopsy findings made during an examination performed on the brain 

of Anthony Scott. Dr. Stephanie Erlich, a pathologist who examined 

the brain, did not testify. (5 RT 893.) Dr. Glecknian, the pathologist 

who also performed the autopsy and who did testify, relied partly.on 

Erlich's hearsay report to opine about the cause of death and also 

related Erlich's findings to the jury. (5 RT 903-905, 907.) In the 

opening brief appellant contends that admission of this . evidence 

.denied him his constitutional right to confront and cross-examine the 

witnesses against him. (AOB 23-38; U.S. Const., Amend. VI made 

applicable to the states by the due process clause of Amend. xry) 

Respondent contends that appellant's confrontation 

clause rights were satisfied. (RB 9-23.) Respondent disagrees with 

appellant's argument that the rule of Crawford v. Washington (2004) 
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541 U.S. 36 [124 S.Ct. 1354, 158 L.Ed.2d 177], as expanded in 

Melendez-Diaz v. Massachusetts (2009) 557 U.S. _. _ [129 S.Ct. 

2527, 174 L.Ed.2d 314], mandates exclusion of testimony about the 

hearsay report. Respondent claims that Melendez-Diaz must be read 

narrowly as applying only to formalized testimonial materials because 

that is the reason Justice Thomas joined the majority opinion. (RB 

12-13.) Respondent argues that the pathologist who testified in 

appellant's· case could properly rely on the hearsay in forming his 

expert opinion and that, on this principle, Melendez-Diaz is consistent 

with the Califonria Supreme Court's decision in People v. Geier 

(2007) 41 Ca1.4th 555. (RB 13-16.) Respondent argues that the . 

report was not testimonial evidence under Geier, which remains good 

law. (RB 18 .. :20.). Respondent argues that appellant was not denied 

effective assistance of counsel because bis trial counsel failed to 

object to the evidence because Geier was then pontrolling authority 

and remains controlling authority. (RB 20-22.) Finally, r~spondent 

argues that any violation of the confrontation clause was harmless 

error. (RB 22-23.) 
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A. Melendez-Diaz mandates exclusion of testimony 
about fIDdings made by the non-testifying pathologist . 

Respondent would limit the scope of Melendez-Diaz to 

hearsay in the form offonnal documents such as the sworn certificate 

at issue in that case. Respondent relies on the concurring opinion of 

Justice Thomas suggesting that Confrontation Clause protections 

should apply only to formalized documents . such as affidavits, 

depositions, prior testimony or confessions. (RB 12-13; see Melendez-

Diaz v. Massachusetts, supra, 129 S.Ct., at p. 2543, cone. opn. of 

-Thomas, J.) 

If Justice Thomas' interpretation of the C.onfrontation 

Clause was the holding of the majority, the concurring opinion would 

have been unnecessary. The proper inquiry is whether the hearsay is 

functionally identical to live, in~court testimony. (Melendez~Diaz v. 

Massachusetts, supra,. 129 S.Ct., at p. 2532.) Limiting Melendei-Diaz 

to sworn affidavits is contrary to the fundamental right of confrontation 

the case is intended to protect. It would mean that less-reliable un-

sworn testimonial hearsay may be admitted against a defendant, but if . 

the same hearsay was formalized in a sworn affidavit, it could not be 
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admitted. It is well-settled, and has been asserted by the Attorney 

General in another case, that "statements not made under oath are likely 

to be less reliable than those made under oath because false statements 

under ~ath are subject ~o prosecution for perjury." (people v. Jacobs 

(2000) 78 Cal.App.4th 1444, 1451, italics in original.) Applying 

respondent"s interpretation of Melendez-Diaz would mean that if Dr. 

Erlich's report had been in the form of a sworn affidavit, the report 

would fall within the mandate of the case. But whether or not it is . 

made under oath, the hearsay content of the report is evidence app~llant 

did not have the opportunity to cross-examine. The right· of 

confrontation should control the result whether the hearsay is offered 

as a sworn document or as testimony of someone who is not the source 

of the hearsay. 

B. The prosecution may not circumvent Melendez-Diaz 
by clai:nllng that testimonial hearsay is the basis of an 
expert's opinion 

Respondent characterizes the report prepared by Dr . 

. Erlich as merely something used by Dr. Gleclanan as a basis for his 

own' opinion. Relyjng on Evidence Code section 801, subdivision (b), 

and cases p~e-dating Melendez-Diaz interpreting that section, 
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respondent argues that Dr. Gleckman could properly rely on the 

hearsay in forming his expert opinion. (RB 14.) 

An expert's reliance on hearsay cannot trump the right of 

confrontation. As the Court of Appeal explained in People v. Campos 

(1995) 32 Cal.AppAth 304, rehng. den. 3-10-95, a case. on which 

respondent relies (RB 14), an expert may use hearsay in forming their 

opinion, but an expert may not testify about the contents of reports or . 

opinions expressed by other experts if the purpose of the testimony is 

to prove a disputed fact. (People v. Campos, supra, atpp. 307-308). The 

reason for the rule is the defendant's right to confront witnesses.. The 

contrary approach means the party against whom the testimony is 

offered wou1d be denied the opportunity of cross-examining the source 

of the hearsay. (fd., at p. 308, and cases cited therein.) 

Although Dr. Gleclanan used the content of Dr. Erlich's 

. report "Yhen forming an opinion about the cause of death (5 RT 903), 

Dr. Gleclanan testified about Dr. Erlich's fIndings. Dr. Gleckman 

related the content of the hearsay report to the jury, telling the jury Dr. 

Erlich's specific findings concerning the injuries to Scott's brain. (5 

RT 903-904.) If such testimony may be admitted under the scope of 
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Evidence Code section 8Q1, the prosecution could circumvent t4e 

CrawJordiMelendez-Diaz Rule in any case by simply having anexpert 

review the hearsay 'and relate the contents of the hearsay document to 

the jury under the guise of "expert opinion." 

C. Melendez-Diaz has eclipsed Geier 

In reaching its decision in Melendez-Diaz, the United 

States Supreme Court implicitly overruled Geier by rejecting much 0:( 

the reasoning of the California Supreme Court. This includes rejectio11: 

pf the notion that contemporaneous recordation of observable events . . 

rather than the documentation of past events, eliminates any Sixth 

Ame~dment concerns. (Melendez-Diaz v. Massachusetts, supra, [129 

, 8.Ct., at p. 2535]; see People v. Ge~er, supra, at p. 605.) The United 

States Supreme Court also advised that, even if there are other ways to 

challenge or verify forensic evidence, ''the Consti~tion guarantees one 

way: confrontation. We, do not' have license to suspend the 

Confrontation Clause when a preferable, strategy is available." 

(Melendez-Diaz 17. Massachusetts, supra, at p. 2536.) 

Respondent observes that the United States Supreme 

Court denied certiorari in Geier. (RB 16-17.) However, denial of a 
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writ of certiorari is not an expression of opinion on the merits; (United 

States v. Carver (1923) 260 U.S. 482,490 [43 S.Ct. 181, 182, 67L.Ed. 

36].) 

Both parties agree that the issue is pending before the 

California Supreme Court in several cases. (AOB 30-31; lID '10, fn.. 

7.) As noted in the opening brief, one of those cases is similar to 

appellant's case. People v. Dungo, review granted December 2, 2009, 

S 176886, involves testimony of a forensic pathologist who relied on a 

report prepared by a different pathologist '(See AOB 30.) 

Californi,a courts are currently divided on this issue. In 

People 'v. Benitez (2010) 182 Cal.AppAth 194, pm. for rev. filed 3-29-

10 (8181137), tbis Court held that an analyst'.s report stating the 

substance found 'on the defendant's person was methamphetamine was 

subject to the right of confrontation and that right was not satisfied by 

th~ ability, to cross..,examine the analyst's supervisor. The supervisor 

testified based on notes. Therefore, the hearsay evidence was not 

offered in 'the form of a' sworn document as was the hearsay in 

Melendez-Diaz. Respondent distinguishes Benitez as applying when a 

, ''witness acts as mere conduit ' ... " (RB 17, fu. 8.) In appellant' sease, 

8 



Dr~Glec1anan acted as a conduit for the findings made by Dr. Erlich in 

addition to using those findings as support for his own conclusions. (5 

RT 904-905, 907.) Recently the Court of Appeal for the Fifth 

Appellate District held that Melendez-Diaz did not abrogate the 

Californi~ rule that a witness testifying in court may rely on laboratory 

notes ahd reports prepared by a different individual as support for the 

witness's opinion. (People v. Bowman (Mar. 23, 2010, F058082) _ 

Cal.App.4th _ [2010 WL 1038819].) Until theCalifomia Supreme 

Court resolves the conflict, this Court should follow its own dec~sion in 

Benitez. 

D. Appellant's claim is properly before this Court 

In the opening brief appellant argued that his claim is 

properly before this Court because People v. Geier was controlling 

authority at the time of the ~estim6ny at issue. Ther~fore, any objection 

would have been futile. (AOB 35-36.) An objection is not required 

where it would be futile under controlling law. (people v. Sandoval 

(2007) 41 Ca1.4th 825, 8377 fn. 4; People v. Morton (2008) 159 

Cal.App.4th 239, 249, rev. den. 4-9-08.) In the alternative, appellant 

argued he :was denied effective assistance of counsel because his trial 
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counsel failed to move for a new trial based on the Melendez-Diaz 

decision. (AOB 36-38.) 

It appears 'that respondent agrees that the issue is properly 

before this Court. Respondent mentions the forfeiture issue (RB 10, 

20) but addresses both that issue and the claim of ineffective assistance 

of counsel by noting that Geier was (and according to r~spondent still 

is) controlling authority., Respondent also argues that any claim of 

ineffective assistance of counsel is defeated by the lack of prejudice 

caused by the hearsay evidence. (RB 20-23.) Therefore, this Court, 

should decide both the merits of the confrontation claim and the 

question of prejudice. 

E. The hearsay prejudiced the defense 

Respondent agrees that the federal standard of prejudice 

applies. ' (RB 22.) ~eversa1 is required' unless the error is harmless 

beyond a reasonable doubt., (Chapman v. California (1967) 386 U.S.' 

18,,24 [87 S.Ct. 824, 828, 17 L.Ed.2d 705]; People v. Geier, supra, at 

p.608.) 

Responden~ argues that Dr. Gleckman's testimony about 

the contents of Dr. Erlich's report is harmless beyond a reasonable 
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doubt. As support for that position respondent claims it w~ Dr. 

Gleckman's own observations that provided the crucial evidence 

concerning :the cause of Scott's' death. (RE 22.) In addition, 

respondent cites evidencesu;pporting the conclusion that appellant 

repeatedly stomped or Jpcked Scott ill the head~ evidence that appellant 

left the scene after the flight, 'and evidence of appellant's, involvement 

in fights with other people. (RB 23.) , 

Appellant did not dispute the fact that he and Scott were 

involved in a fight His defense was that he acted in self-defense. He 

did not stomp on Scott's head or kick hiin in the head. Instead, Scott 

fell to the ground. (6 RT 1143-1144, 1208.) 

Appellant submits that hearsay concerning the findings of 

Dr. Erlich necessarily contributed to the guilty verdict by supporting 

the prosecution's theory that appellant stomped on Scott's head or 

kicked him in the head. Dr. Erlich's report noted contusions on the 

frontal and temporal lobes (5 RT 904, 907), and other damage to the 

brain that produced swelling and' caused the' brain to press against the 

skull (5 RT 904-905). To the extent Dr. Gleckman made independent 

observations of the brain, thejurors would have viewed the hearsay as 
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corroborating Dr. Gleckman .. For the. foregomg reasons, appellant 

contends the error is prejudicial and requires that the judgment be 

reversed. 
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ARGUMENT 

fA: Kod5er (!;gnouJ 
f-r'Llcl VY1aJ-f dOlO 

1. THE TRIAL COURT ERRED BY ADMITTING 
HEARSAY EVIDENCE AND VIOLATED 
APPELLANT'S RIGHT TO CONFRONTATION 
UNDER THE SIXTH AND FOURTEENTH 
AMENDMENTS WHEN IT PERMITTED A 
PATHOLOGIST TO TESTIFY TO THE AUTOPSY 
RESULTS WHEN HE HAD NOT PERFORMED THE 
AUTOPSY; THEERROR WAS REPEATED WHEN 
TO COURT ADMITTED AN EXHIBIT WHICH 
SUMMARIZED THE RESULTS OF THE AUTOPSY. 

A. Introduction. 

Appellant's conviction must be reversed because the trial court 

admitted expert testimony conveying a non-testifying forsenic pathologist's 

autopsy findings in violation of the Sixth Amendment's Confrontation 

Clause. It also presented those findings via an exhibit which was admitted 

into evidence. Both the testimony and the exhibit were specifically objected 

to. The prosecution did not establish the nature of the victim's injuries or 

cause of death by competent evidence. 

B. Record Below. 

Before trial the prosecution in an in limine motion put the court on 

notice that it wanted to use Dr. Joe Cohen, the chief forsenic pathologist of 

Riverside County, to testify about the results of the autopsy instead of Dr. 

Aaron Gleckman, who was the forsenic pathologist who did the actual 

autopsy. (3 CT 589.) Dr. Gleckman no longer was with the Sheriffs 
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Department and had taken a position in Rhode Island. Citing Crawford v. 

Washington (2004) 541 U.S. 36, Melendez-Diaz v.' Massachusetts (2009) 

557 U.S. _; 129 S.Ct. 2.527 and People v. Dungo,3 appellant in his motion 

. in limine contended that this would violate the Confrontation Clause. (3 CT 

609.) 

Court and counsel discussed the matter in pret~ial proceedings. 

Counsel for appellant reiterated his position that "calling a substitute 

coroner is going to be a violation of Mr. Mejia's Sixth Amendluent right to 

confrontation, and it just shouldn't be done and it can't be done." (1 RT 

136.) An investigator for the County testified that Dr. Gleckman after some 

effort had been located back East, but he was refusing to testify unless he 

was paid "top dollar" for his inconvenience. The investigator testified as 

follows: 

A. Last week, I called [the residence in Vermont at which I 
had found Dr. Gleckman] later in the evening and got a hold 
of a female at the location. That female told me it was too late 
to call and hung up on me. And so later, about, it was 3 :45 
a.m. on Friday morning, I got a call on my cell phone, and a 
message was left from Dr. Gleckman, basically telling me that 
it was not his responsibility any longer to testify in this case. I 
called him back at 3 :45, after I got the message, and I spoke 
with Dr. Gleckman. 

Q. And what did he say? 

3F onnerly 176 Cal.App :4th 13 88. See footnote 7, post. 
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A. Basically, Dr. Gleckman told me that he was not going to 
testify; it was not his responsibility legally. I told him that we 
would still need him to testify, and I tried to explain maybe 
that, you know, the law's changed. And Dr. Gleckman told 
me that he didn't care. He wanted to, ifhe came out, get paid 
top expert testimony pay, and he wanted all the money up 
front to testify in this matter. 

And he refused to give me any further contact 
information, other than [an] e-mail address. (2 RT 184.) 

The prosecutor subsequently told the court that she felt that the 

People thus had shown due diligence in trying to get Dr. Gleckman, but a 

showing of due diligence was not required. In this case Dr. Cohen would as 

an expert be basing his own opinion on the work of Dr. Gleckrnan. (2 RT 

190-191.) The prosecutor also indicated that her office would be 

attempting an out-of-state subpoena, but it was a complicated process. (2 

RT 197-198.) In any event, 

[MS. URBAN (Prosecutor)]: It is the District Attorney's. 
office position that we do not pay percipient witnesses for 
their testimony. And Dr. Gleckman performed this autopsy in 
his capacity as a deputy coroner, and therefore we would not 
be able to pay hiin for his testimony in this case. We would 
be able to fly him here and pay for his lodging, but not be able 
to give him an expert witness fee. (2 RT 198.) 

The court ruled, however, that Dr. Cohen would be permitted to 

testify in the stead of Dr. Gleckman unless it came upon information 

compelling a different disposition. (2 RT 198-199.) Appellant renewed his 

objection later at trial (6 RT 1027-1028) and just before Dr. Cohen testified. 
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(7 R T 1169-117,1.) The j,u,ry then received the testir~lOny of Dr. Cohen.4 

C. The Admission of Dr. Cohen's Testimony Was Erroneous. 

The outrageously unethicai and 'unprofessional attitude exhibited by 

Dr. Gleclanap resulted in an unconstitutional result in this case.s 

1. The Confrontation Clause principle. 

The Sixth Amendment to the United States Constitution provides 

that "[i]n all criminal prosecutions, the accused shall enjoy the right ... to be 

confronted with the witnesses against him .... " (U.S. Const., Amend. VI.) 

This right renders testimonial statements by a nontestifying witness 

inadlnissible unless the witness is unavailable and was previously subject to 

cross-examination by the defendant. (Crawford v. Washington, supra, 541 

U.S. 36, 59 & fn. 9.) The results of the autopsy performed by Dr. 

Gleckman were testimonial in nature, and as such the admission of those 

results and their meaning through a pathologist other than the one who . 

performed it violated appellant's right to confrontation. 

In People v. Geier (2007) 41 Ca1.4th 555 the California Supreme 

4See Statement of Facts, ante, pages 6-7. 

SThe prosecutor argued below that the instant situation is analogous to the case 
where the witness is unavailable,: "It's analogous to the situation where if Dr. Gleclqnan 
were dead .... " (2 RT 190.) Appellant disagrees. The record is explicit that Dr. Gleckman 
arrogantly refused to be a witness unless he was paid to be such irrespective of his 
professional responsibilities. The instant situation is much more analogous to a witness 
being in contempt. 
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Court held that testimony about a DNA report, laboratory notes and results 

was admissible when conveyed through a testifying supervisor, rather than 

the laboratory analyst who performed the tests, because the report, notes 

and results were not "testimonial" within the meaning of Crawford. The 

court construed O~awford and the subsequent authority of Davis v. 

Washington (2006) 547 U.S. 813, 817 to require courts to focus their 

inquiry on how the evidence was created. Geier reasoned that the results 

were not testimonial hecause they were recorded contemporaneously as they 

were observed, even if they were prepared for use at trial. (People v. Geier, 

supra, 41 Cal.4th at pp. 606-607.) 

Dr. Cohen's testimony arguably was analogous to the laboratory 

supervisor's testimony that Geier found admissible, in that Cohen was 

chief pathologist and he conveyed what were apparently contelnporaneously 

recorded observations made by Gleckman during his autopsy of Cruz. This 

was the argument made by the prosecutor in the instant case.6 However, 

analysis of the United States Supreme Court's recent decision in Melendez-

6MS. URBAN [Prosecutor]: The autopsy protocol prepared by Dr. Gleckman has 
no opinions contained within the document. It's a typed-up document that reflects the 
notes that he prepared at the time of the autopsy, which would essentially amount to a 
business record. There's no opinions contained in Dr. Gleckman's report regarding self
defense, defensive wound, nothing of the sort. All he does was go through and, from a 
medical perspective, conduct the autopsy. There are no opinions in there that would 
cause any trouble .... (2 RT 192.) 
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Diaz v. Massachusetts shows that the autopsy findings indeed were 

testimonial under the Confrontation Clause. 

In Melendez-Diaz, the court held that certificates of forensic drug 

analysis were testimonial because they were formally prepared for the 

purpose of proving a fact at trial, and thus were ~"made under 

circumstances which would lead an objective witness reasonably to believe 

that the statement would be available for use at a later trial. '" (Melendez-

Diaz v. Massachu~etts, supra, 129 S.Ct. at p. 2532, quoting Crawford, 

supra, 541 U.S. at p. 52,? 

2. Melendez-Diaz displaces Geier. 

The reasoning in Geier cannot be reconciled with the guidance set 

forth by the U.S. Supreme Court in Melendez-Diaz. Therefore, this court 

must follow Melendez-Diaz. Geier is based on at least three analytical 

principles that are undermined in Melendez-Diaz. 

First, the Geier court maintained that the results of scientific tests are 

7 After Melendez-Diaz was handed down a split of authority developed among 
California appellate courts as to whether Geier remains good law or was overruled in 
Melendez-Diaz. Those opinioi1s have been superseded by grants of review. (Calif. Rules 
of Court, rule 8.1115.) See People v. Gutierrez (2009) 177 Cal.App.4th 654, review 
granted December 2, 2009, S 176620; People v. Rutterschmidt (2009) 176 Cal.App.4th 
1047, review granted December 2, 2.009, S176213; People v. Dungo (2009) 176 
Cal.App.4th 1388, review granted December 2,2009, S176886; People v. L6pez (2009) 
177 Cal.App.4th 202, review granted December 2, 2009, S 177046. 
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not accusatory but rather are inherently neutral and reliable. A laboratory 

analyst who conducts scientific analysis does so "as part of her job, not in 

order to incriminate the defendant." (People v. Geier, supra, 41 Ca1.4th at 

p. 607.) Therefore, the laboratory analyst is not a witness who bears 

testimony "against" a defendant. (Ibid.) But Melendez-Diaz found no 

support in the Sixth Amendment or case law for that idea, stating that the 

Confrontation Clause applies to all witnesses against the defendant, not 

simply to those who are accusatory. The certificates offorsenic drug 

analysis in Melendez-Diaz "certainly provided testimony against petitioner, 

proving one fact necessary for his conviction - that the substance he 

possessed was cocaine." (Melendez-Diaz, supra, 129 S.Ct. at p. 2533.) 

Therefore, the laboratory analysts who prepared the certificates were 

witnesses "against" the defendant. (ld. at p. 2534.) 

Melendez-Diaz also rejects the contention that .evidence of scientific 

testing is inherently reliable, noting that "[fJorensic evidence is not uniquely 

immune fromthe risk of manipulation," particularly because in most 

forensic laboratories, the laboratory administrator reports to the head of a 

law enforcement agency.8 Melendez-Diaz emphasizes that cross- . 

BAppellant's trial counsel pointed this out to the trial court: "[A]s Melendez-Diaz 
noted, forensic evidence is not immune from the risk of manipulation." (2 RT 194.) 
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examination is not only a useful means of assuring accurate forensic 

analysis, but also is the only means that is guaranteed under the 

Confrontation Clause. "'To be sure, the Clause's ultimate goal is to ensure 

reliability of evidence, but it is a procedural rather than a substantive 

guarantee. It commands, not that evidence be reliable, but that reliability be 

assessed in a particular manner: by testing in the crucible of cross- ' 

examination.'" (Melend~z-Diaz, atp. 2536, quoting Crawford, supr.a, 541 

U.S. at pp. 61-62.) The courts may not substitute a test for reliability based 

on trustworthiness for the right of confrontation.9 

Second, Geier construed Crawford and Davis as holding that a 

statement was not testimonial if it represented the conteniporaneous 

recordation of observable events. (People v. Geier, supra, 41 Ca1.4th at pp. 

606-607.) Focusing on how the statement was 'made, then, Geier concluded 

that where a laboratory analyst who performed scientific tests 

contemporaneously recorded the results, the statement of results was not 

testimonial. (Ibid) Melendez-Diaz, on the other hand, minimized the weight 

to be given to contemporaneity in confrontation clause analysis. Melendez-

9Crawford abrogated the prior rule under Ohio v. Roberts (1980) 448 U.S. 56 
under which a hearsay statement l1:lade by an unavailable witness could be admitted 
without violating the confrontation clause if the statement contained adequate guarantees 
of trustworthiness or inq,icia of reliability. The California Supreme Court has recognized 
the abrogation. (See·People v. Cage (2007) 40 Ca1.4th 965, 975-976.) 
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Diaz emphasized that courts must focus instead on whether the statements 

were "'made under circumstances which would lead an objective witness 

reasonably to believe that the statement would be available for use at a later 

trial. ", (Melendez-Diaz, supra, 129 S.Ct. at p. 2532.) 

Finally, Geier favorably reviewed decisions from other states 

holding that forensic test results are admissible as business records. (People 

v. Geier, supra, 41 Ca1.4th at p. 606.) However, Melendez-Diaz observed 

that statements iIi official records produced for use at trial or records of a 

business whose "regularly conducted business activity is the production of 

evidence for use at trial" may only be admitted subject to the demands of 

the Confrontation Clause. (Melendez-Diaz, supra, 129 S.Ct. at p.2538.) 

Under Melendez-Diaz, documents prepared for use at trial may not be 

admitted under the hearsay exceptions for business or public records 

without offending the defendant's right to confrontation. The court 

specificapy stated that, "Whether or not they qualify as business or official 

records, the analysts' statements here - prepared specifically for petitioner's 

trial- were testimony against petitioner, and the analysts were subject to 

confrontation under the Sixth Amendment." (Melendez-Diaz, supra, 129 

S.Ct. at p. 2540.) 

The principles set forth in Melendez-Diaz control over the reasoning 
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employed in Geier. 

3. The Cruz autopsy report and findings were 
testimonial. 

Under Melendez-Diaz, this' court asks whether the autopsy report and 

findings were prepared for the purpose of proving a fact "'under 

circumstances which would lead an objective witness reasonably to believe 

that it wou.ld be available for use at a later trial. '" {Melendez-Didz, supra, 

. , 

129 S.Ct. at p. 2532.) Under California law, the purpose of an autopsy IS to' 

determine the circumstances, manner and cause of death, and must 
o 

document in permanent form the detailed medical findings from the 

autopsy. (Dixonv. Superior Court (2009) 170 Cal.App.4th 1271, 1277; 

Gov. Code §§ 27491, 27491.4.) Official inquiry by the coroner into a 

criminally related death is "certainly part of law enforcement investigation." 

(Ibid.) 

Here, Cruz; autopsy was performed during the homicide 

investigation by Gleckman, Who was a deputy coroner employed by the 

Riverside County Sheriff s Department. A homicide detective investigating 

Cruz' death, Detective Ken Patterson, was present at the autopsy. (See 6 RT 

919.) As required under California law, Gleckman determined the 

circumstances, manner and cause of Cruz' death, and documented his 

detailed medical findings in a report. Gleckman's autopsy findings, 
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conveyed to the jury through Cohen's testimony at trial and later through an 

exhibit, described in detail the nature and scope of the injuries observed on 

Cruz' body, including the presence, depth and location of a stab wound to 

the heart. Cohen also recited the nature of the death as being a homicide. (7 

RT 1187, 1192-1193.) 

The Cruz autopsy findings were prepared as part of a homicide 

investigation for the purpose of proving a fact for criminal prosecution

namely, that this was a homicide and also that the victim was killed with 

malice. Therefore, like the certificates at issue in Melendez-Diaz, the 

findings in the autopsy report are "a solemn declaration or affirmation made 

for the purpose of establishing or proying some fact," and were "made 

under circumstances which would lead an objective witness reasonably to 

believe that [it] would be available for use at a later trial." (Melendez-Diaz, 

supra, 129 S.Ct. at p. 2532.) There can be no doubt that the autopsy report 

and associated medical findings contained therein and derived therefrom 

were testimonial. 

4. Appellant's right of confrontation was violated .. 

Where an expert witness for the prosecution discloses the testimonial 

autopsy findings of a nontestifying pathologist, and relies on the 

independent truth ofthose findings in rendering his own individual 
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opinions, the Confrontation Clause r~quires ;that the defendant have the 

opportuni1y to confront the pathologist or medical examiner who conducted 

the autopsy. Substituted cross-examination is not constitutionally adequate. 

(Me lendez-D iaz, supra, 129 S.Ct. atp. 2536 [while there maybe "other 

ways - and in some cases better ways - to challenge or verify the results of a 

forensic test .;., the Constitution guarantees one way: confrontation".) 

The court noted in. Melendez-Diaz that where the results of forensic 

analysis are introduced in a criminal prosecution, the failure to call the 

performing analyst as a witness prevents the defense from exploring the 

possibili1y that the analyst (here, the pathologist performing the autopsy) 

lacked proper training or had poor judgment, or from testing the analyst's 

"hones1y, proficiency, and methodology." (Melendez-Diaz, supra, 129 S.Ct. 

at p. 2538.) 

Dr. Gleckman exhibited an outrageously unethical and 

unprofessional attitude in refusing to testify about an autopsy he himself 

performed unless he were paid a lot of money up front as an expert. It all 

the more begs the question as to whether his professional shortcomings 

manifested themselves in other ways with respect to this autopsy. Only 

cross examination could reveal them so their importance could be 

considered by the trier of fact. 
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Appellant's right to confront Gleckman could not be satisfied by 

cross-examining Cohen. 

D. The Court Exacerbated the Error By Admitting 
People's Exhibit No. 32 Into Evidence. 

Before the case was submitted to the jury, the prosecution urged the 

court to admit People's Exhibit No. 82, which was a collection of medical 

records relating to Mr. Cruz, including autopsy findings. 10 Appellant 

objected to their admission on general hearsay grounds, but also objected on 

the basis that as was the case in Melendez-Diaz with lab records, these 

particular records also had been prepared in anticipation of Ftigation. 

(Being an exhibit, this was certainly true.) Moreover, they were testimonial 

for purposes of the Sixth Amendment under Melendez-Diaz. The trial court 

ruled for admission, however. (8 RT 1464.) 

This ruling by the trial court simply perpetuated it~ Confrontation 

Clause error. Appellant certainly had no chance to cross-'"examine the 

preparer of these records. 

E. The Requirement of Reversal. 

In determining whether a Confrontation Clause violation is 

lOBefore this case goes under submission, appellant will move for the transmission 
of this exhibit to this court in accordance with the provisions of rule 8.224 of the 
California Rules of Court. 
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prejudicial, this court uses the harmless error standard of Chapman v. 

California (1967) 386 U.S. 18,24; People v. Page, supra, 40 Ca1.4th atpp. 

991-992.) Under that standard, respondent must show the error to have 

been harmless beyond a reasonable doubt. 

Dr. Cohen's testimony was crucial to the prosecution's case in 

establishing the victim's death as a homicide and as a murder, that is, a 

homicide with malice aforethought. In her argument to the jury the 

prosecutor emphasized that, "We know about the intent to kill because of 

the size of that knife and the perforation to the heart of Mr. Cruz." (8 RT 

1561.) There was no other evidence of the victim's injuries than those 

which the jury received from Cohen's description of the autopsy as done by 

Gleckman. 

Appellant's conviction must be vacated for another reason which is 

outside of usual prejudice tests: The prosecution failed10 prove an element 

of the offense, i.e., cause of death~ by confident evidence. (United States v. 

Arias (9th Cir: 1978) 575 F.2d253, 254.) Appellant's conviction is invalid 

as a matter of law. 

Appellant's conviction must be reversed. 
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IV. 

PA. ~ slU-thy 
F'Ied. A:pn!;;;ol a 

REVERSAL OF THE JUDGMENT IS REQUIRED 
BECAUSE THE AD:MISSION IN ·EVIDENCE OF 
CERTIFIED PRIORS RECORDS DEPRIVED 
APPELLANT OF IDS SIXTH AMENDMENT RIGHT 
OF CONFRONTATION AT THE PRIORS PHASE 
OF TRIAL. 

The trial court committed reversible error violating appellant's Sixth 

Amendment right of confrontation and cross-exarrrination by admitting in 

evidence~ over defense objections, certified priors records, and finding the 

existence of alleged priors· based on the hearsay :information in those . 

records, without the prosecution offering any live witness who could be . 

confronted and .cross-exarrrined.by the defense as to the purported 

foundation for and accuracy, reliability, and completeness of the priors 

records being offered for the prosecution's prima facie case. 

The Confrontation Clause of the Sixth Amendment to the United 

States Constitution provides: "In all criri:rinal prosecutions, the accused 

shall enjoy the right ... to be confronted with the Witnesses against him." 

This right is applicable to the States through the Fourteenth Amendment. 

(Melendez~Diaz, supra, 557 U.S. _ [po 3] [citing Pointer V,. Texas (1965) 

380 U.S. 400, 403 [85 S.Ct. 1065, 13 L.Ed.2d 923]]') . 

'~Con£rontati.on: (1) insures that the witness will give his statements· 

under oath - thus linpressing him -with the seriousness of the matter and 

guarding agaillst the lie by the possibility of a penalty for perjury; (2) 

forces the witness to submit.to cross-examination, the "greatest legal 

engine ever invented for the discovery of truth'; (3) permits the jury that is 

to decide the defendant's fate to observe the demeanor of the -witness in 

making his statement, thus aiding the jury in assessing his credibility." 

(California v. Green 1970) 399 U.S. 149, 158 [90 S.Ct. 1930,26 L.Ed.2d 
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489].) 

The Confrontation Clause .guarantees a defendant's right to confront 

those 'who "bear testimony'" against him." (Melendez-Diaz, supra, 557 

U.S. _ [po 3]; Crawford, supra, 541 U.S. atp. 51.) "'Testimony~ ... is 

typically '[a] solemn declaration or affirmation made for the purpose of 

establishing or proving some fact." (Crawford, supra, 541 U.S. atp. 51, 

italics added.) The Supreme Court has included, within a "core class of 

'testimonial' statements" that "share a common nucleus," inter alia, 

"affidavits" ancl'''statements thatWere made under circumstances which 

would lead an obJective wztness reasonably to believe that the statement 

would be availablefor use at a later trial, '" (Crawford, 541 U.S. at pp~ 51-

52, italics added; Melendez-Diaz, supra, 557 U.S. _ [po 4]; People v. 

Geier (2007) 41 Cal.4th 555,597-598;) 

"A witness's testimony agalnst a defendant is· thus inadmissible 

unless the witness appears at trial or, if the witness is unavailable, the 

defendant had a prior opportunity for cross-examination." (Melendez--
. . 

Dtaz, supra, 557 U.S. _ [p.~3]; Crawford, supra, 541 U.s. at 54,59 & fn.. 

9, 68.) 

JnMelendez-Diaz, the nation's highest court held that "certificates" 

showing seized and analyzed substances to contain cocaine a:re "quite 

plainly affidavits; 'declarations·offacts Written down and sworn to by the 

declarant before an officer authorized to adnrinister oaths '''; the certificates 

are cCincontrovertibly a "'solemn declaration or affirmation made· for the 

purpose of establishing or proving some fact" m; and the certificates "fall . 

within the 'core class of testimonial statements'" that Crawford described 

as heing covered by the Sixth Amendment Confrontation Clause. 

(Melendez-Diaz, supra, 557 U.S. _ [po 3].) The "fact in question" ~ 
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cocaine being the substance seized from the defenda:D.t's possession - was 

"the precise testimony the [laboratory] analysts would be expe~ted to 

provide if called at trial." (ld., 557 U.S. _ [po 4].) "The 'certi:ficates' are 

functionally identical to live, in-court testiplony 'doing precisely what a 

witness doeson direct examination.'" (la., 557 U.S. _ [po 4].) The 

affidavits were "'''made under circumstances which would lead an 

objective vvitness reasonably to believe that the statement would be 

available for use at a later tdal."'" (ld., 557 U.S. _ [po 5].) Under state 

law, "the sole purpose of the affidavits was to provide 'prima facie 

evidence of the composition, quality, and the net weight' of the analyzed. 

substance." (la., 557 U.S. _ [po 5], original italics, underlining added.) 

The state analysts could be expected to be "aware of the' affidavits' 

evidentiary purpose, since that purpose - as stated in the relevant state-law 

provision- was reprinted on the affidavits themselves." (Id., 557 U.S._ 

[po 5].) Because the analysts' a:ffi.da~ts were "testimonial statements" and 

the analysts were "witnesses" for Sixth .A.mend:inent purposes, the 

defendant was "entitled to 'be confronted with' the analysts at 1rial," 

"[a ]bsent a showing that the analysts were unavailable to testify at trial and 

that [the defendant] had a prior opportunity to cross-examine them." (Id., 

557 U.S. _. [po 5], original italics.) 

Section 969b provides in full~ 

For the purpose of establishing prima facie evidence of the 
fact that a person bemg tried for a crime or public offense 
under the laws of this State, has been convicted of an act 
punishable by imprisonment :in a state prison, county jail or 
city jail of this State, and has served a term therefor in any 
penal institution, or has been convicted of an act :in any other 
state, which would be punishable as a crime iri this State, and 
has served a term therefor in any state penitentiary, 
reformatory, county jail or city jail, or has been convicted of 
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an act declared to be·a crime by· any.act or law of the United 
States, and has served a term therefor ill any penal institUtion, 
the records or copies of records of any state penitentiary, 
reformatory, county jail, city jail, or federal penitentim.y in. 
which such person has been imprisoned, when such records 
or copies thereof have been certified by the official custodian 
of such records, may be introduced as su~hevidence. 

I 

(Pen. Code,§ 969b, italics added.) 

The section 969b prior packets from the California Depa.rtnient of 

Corrections ("CDCR") pertaining to appellant bore a signed and dated 

certification by the "Department of Corrections State of CalifOlma'; that'the 

packet attached to the certification "is a true and correct copy of the 

original documents contained within our records." (AUG CT 10, "22, 24.) 

Other priors records pertaining to appellant that were maiIitained by the 

courts and by law enforcement were similarly certified. (AUG CT 26, 40, 

62.) 

Additionally, the CDCR's packet included the following CDCR 

certification: 

This is to certify that the Secretary of Corrections and 
Rehabilitation is the official legal custodian of the prisoners 
committed to California State pri~ons, and has authorized9 

~ The codification of this delegation of authority by the CDCR 
Secretary is contained in CDCR's Department Operations Manual 
("DaM"). (paM, Chapt~!' 7 ("Adult Case Records Infonna"tion"), Article I 
("Uniform Case Records Information"), §§71010.1 through 71010.5 
<http://wvvw.cdcr.ca.gov/Regulations/ Adult_ OperationslDOM _ TOC.h1ml> 
[as of Apr. 24, 2010].) Case records for an inmate maintained by the 
CDCR include correctional facility information as well as "information 
received from the courts, probation officers, sheriffs, police departments, 
DAs~ State DOJ, FBI, and any other interested agencies and persons." 
(DOM, § 7iolQ.1.) Tlle "Case Records" administrator and staff administer 
CDCR's "Uniform Case Records Sys1:e~;' maintam :inmate records, and, 
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the undersigned as Correctional Case Records Analyst of the 
Parole and Community Services Division (P&CSD) to certify 
on ~s behalf of [sic] the criminal records ofperson(s) who 
have served sentences in the California state prisons, 
including the certifications required under Section 969B of . 
the California Penal-Code. [f.! I further certify that the copies 
of the Abstract of Judgment(s), Fingerprint Card(s). 
Chronological Movement History, and Photograph attached 
are true and correct copies a/those in my custody as 
required by law. 

(AUG CT 12, italics added.) In other words, this further c,ertification 

served to provide prima facie evidence that the certifier was lawfully 

empowered to maintain the criminal records for the inmate (here, 

appellant) and to certify those records as be~g true and correct records; 

that the inniate' s original records were actually being maintained by the 

certifier and were those "required by law"; and that the copies of such 

records .being supplied in the section 969b priors packet were true and 

correct copies of the inmate's original records. ·In short, the certification is 

intended to provide prima facie evidence that the copies of the inmate',s 

records being supplied are authentic and complete copies of the original 

. records, and that the original records themselves are accurate and complete 

and have been reliably maintained as required by law. 

In the very same manner that the Melendez~ Diaz state analysts could 

be expected to be ~'aware of the affidavits' evidentiary purpose, since that 

purpose - as stated in the relevant state~ law provision- was reprinted on 

the affidavits themselves," a section 969b certifier could be expected to be 

aware of his or her certification's evidentiary purpose as set forth in both 

inter alia, «certify departmental records requITed by law," including 
"[c]ertification of criminal records pursuant to PC 969(b) [(pen. Code, §. 
969b)]." (DOM, §§ 71010.3.1, 71010.3.2, 71010.4, 71010.5.) 
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the text of the eertificationitself and the text of section 969b aftw~ll. 

(Melendez.:.Diaz) supra, 557 U~S. [po 5].) 

As with the certificates· in Melendez-Diaz, the "sole purpose" of the 

certificates for section 969b priors packets (and of the certificates for the 

other priors records offered against appellant) is to provide "prima facie 

evidence." eMelendez-Diaz, supra, 557 U.S. _ [po 5].) That "prima facie 

evidence," according to the express language of section 969b, is "the fact . 

that a person being tried f()r a crime or public offense under the laws of this 

State, has been convicted of an act punishable by imprisonment in a state 

prison, county jail or city jail of this State, and has, served a term therefor 

in any penal.ins:titution, or has been convicted of an act in any other state, 

which would be punishable as a crime in this State, and has serv~d a term 

therefor in any state penitentiary., reformatory, county jail or city jail,or 
. ; . ' 

has been convicted of an act declared to be a crime by any act or law of the 

United States, and has served a telID therefor in any penal instiill:tion." 
.", 

(pen. Code, § 969b.) 

As with a certificate inMelendez-Diaz, the certificate for the CDCR 

section 969b priors packet (as.well as the certificates for the other priors 

offered against appellant) is "incontrovertibly a '''solemn declaration or 

affinnation :made for the purpose of establishing or proving some facf""; 

and "fall[s] within the 'core class of testimonial statements '" that Crawford 

described as covered 'by the Sixth Amendment Confrontation Clause. 

(Melendez-Diaz, supra, 557 U.S. _ [po 3].) Section 969b certificates "are 

functionally identical to live, in-court testimony 'doing precisely what a 

witness does on direct examination.)" (ld., 557 U.S. _ [po 4].) The 

section 969b certificates are '''''made under circumstances which would 

lead an objective witness reasonably to believe that the statement would be 
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available for use at a later tria1."'" (ld., 557 U.S. _ [po 5J.) 

The "fact[ s] in question" here - again, that the inmate" s records 

being supplied are authentic and complete copies of the original records, 

which themselves are accurate and complete in all particulars as to the 

inmate's penal circumstances and have been reliably IJ?aintained as 

required by law - are "the precise testimony [the certifying custodians of 

records] would be expected to provide if called at trial." (ld., 557 U.S. _ 

[po 4].) 

, Defense counsel did all that he could, both orally and :in writing, to 

raise Melendez-Diaz as a Confrontation'Clause basis for the position that 

section 969b was void as unconstitutional, both facially and as applied to 

appellant's circumstances, and that the priors materials being offered at 

appellant's priors phase of trial were constitutionally inadmissible, because 

the prosecution was being permitted to prove up its priors, case via certified 

, copies of documentary evidence, while the defense was being precluded 

from confronting and cross-examining the "declarants" or'the persons who 

prepared 1:he do~uments included within the priors material., (2CT 305, 

314-326; 2RT 450-454,456.) Cases predating MeZendez-Diaz like People 

v. Lizarraga (1974) 43 Cal.App.4th 815, 820, and People v. Taulton (2005) 
, 

129 Cal.App.4th 1218, 1225, which rejected Sixth Amendment 
, . 

Confrontation Clause challenges to the use, in the priors phase of trial, of 

certified copies of a prison record or court minute orders, or of an abstract 

of judgment, are no longer viable expositions of law in light of Crawford 

and Melendez-Diaz. (2CT 318-319; 2RT 451-453.) Section 969b 

materials "serve the dual purpose of recording an ffiI?ate's term of 

linprisonment from admission to release and provillg the truth of prior 

convictions within a courtroom." (2CT 319; 2RT 451-453.) Defense 
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counsel correctly pointed out that the Taulton decision overlooks the 

express mandate of section 969b that such records could be used .as 

evidence in criminal trials. (2CT 319-320; 2RT 451-453.) Such' records 

"are crafted in anticipation of being used:in future court proceedings," and 

it is "reasonably foreseeable" that they will be so used. (2CT 320, 322.) 

Information about an·mmate's priOFS that is included:in section 969b 

materials "has clearly been recorded for the purpose of lat[]er .use m 
subsequent litigation in the event an inmate reoffends upon reentry into 

society." (2CT 321-322.) Thus, such records are "testimonial" -under 

Crawford and Melendez-Diaz. (2CT 320; 2RT 453.) Section 969b itself is 

facially unconstitution~ because it dispenses with the Sixth Amendment 

Confrontation Clause requirements of witness unavailability and defen$e 

opportunity for cross-examination of a declarant pefore the declarant's 

testimonial statement regard.ing an mmate' s prison record, court minute 

orders, or abstract of judgment may become admissible. (2CT 324-325.) 

The priors materials as to appellant violat~ the Confrontation Clause 

because the 'prosecution was being allowed to use documentary evidence 

"to establish the prior offense,priorimprisonment, release from prison, and 

the identity of this offender" witho1;lt intending or having to call any 

witness to prove these facts, or to. afford the defense the opportunity to 

cross-examine "a single oile of the dec1arants underlying the documents in 
. . 

the section 969b package." (2CT 326.) Df?fense counsel requested that the 

trial court stril.<e the sentence enhancements imposed upon appellant as a 

result of the prior convictions. (2CT 325.) 
. . 

F or the. reasons stated above, the trial court incorrectly concluded 

that Taulton survives Melendez-Diaz, and that section 969b materials are 

not "prepared for any particular purpose," and the court erroneously denied 
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the defense motion to suppress the materials. (2RT 454.) Denying the 

defense the opportunity to confront and cross-exa.m.ine the dec1arants, 

whose certificates accompanied the priors documents (prison, court, and 

law enforcement records) admitted:in evidence to prove appellant's priors, 

violated appellant's Sixth Amendment rights of confrontation and cross

examination. (AUG CT 10, 12,22; 24, 26, 40, 62.) 

The standard of prejudice for Confrontation Clause errors is whether 

they are harmless beyond a reas'onable doubt. (VanArsdall, supra, 475 

U.S. at p. 684; Lilly v. Virginia (1999) 527 U.S. 116, 139-140 [119 S.Ct. 

1887, 144 L.Ed.2d 117].) "The correct mquiry is whether, assuming that 

the damaging potential of the [precluded] cross-examination were fully 

realized, a reviewing court might nonetheless say the error was harmless 

beyond a reasonable doubt." (VanArsdall, supra, 475 U.S. atp. 684.) 

In deciding whether the federal constitutional· error here is harmless 

. beyond a reasonable doubt, this reviewing court should adopt the mind set 

of the state supreme coUrt when it was .considering whether violation of a 

Sixth Amendment jury trial right ~olation was harmless beyond a 

reasonable doubtmPeople v. Sandoval (2007),41 Cal.4th 825. Facing a 

situation in which the pertinent procedures (for determining facts 

aggravating sentencing) had undergone a sea change (from judges finding 

such facts by a preponderance of the evidence to jurors finding such facts 

beyond a reasonable doubt) between trial and appellate review, the Court 

was careful to point out that "the reviewing court cannot necessarily 

assume that the record reflects all of the evidence that would have been 

. presented"; "a reviewing court cannot always be confident that 'the factual 

record would have been the same"; and [c]ounsel's strategy might have 

been differenf'; had the new constitutionally driven procedures been in 
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place in the trial court. ' (pandoyal; supra, 41 Gal.4th at pp. 839-840.) The 

same cautionary note must be .sounded here. It would be utter speculation 

for this reviewing court to consider what the record might have been, had 

defense counsel been allowed to confront and cross-examine live 

prosecution witnesses on (1) whether or not the copies of priors' documents 

pertaining to appellant that were being offered in evidence at the priors 

proceeding were in fact authentic and complete copies of original records; 

(2) and whether or not the original records themselves were accurate'and 

complete and had been reliably mamtamed as requITed by law. There is no 

ClyStal ball to foretell what a live prosecution witness might have admitted 

on cross-examination, or as to the strategy that defense counsel (had he 

been allowed to do so ) might have pursued in such cross-examination or. 

the nature or extent of suc~ cross-examination. Vigorous cross

examination might well have .revealed glaring holes or discrepancilfs in 

pertinent institutional record-generation or record-keeping practices OLin 

specific -records pertaining to appellant, that would have .cast substantial 

and reasonable doubt upon the accuracy, reliability, or completeness of the 

copies of records being offered to establish the prosecution's prima facie 

case on the priors allegations. 

, In short, it cannot be said that the Confrontation Clause error here is . 

harniless bey()nd a reasonable:dpubt. Accordingly, this reviewing court 

should do each of the following: (1) declare section 969b unconstitutional 

both facially and as applied to appellant; (2) and reverse the trial court's 

true findings on the alleged priors~ reyeJ:'se the sentence, and remand for 

retrial on the alleged pJjors with .appellant being afforded the opportunity 

to confront and cross-examine prosecution custodial witnesses regarding 

offered priors documentation, and for resentencing. 
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