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Overview of relevant statutes  

 
Reviewing court’s statutory authority to reverse and/or modify the 

judgment. Under Penal Code section 1260, reviewing courts have authority to 
“reverse, affirm, or modify a judgment or order appealed from,” to “order a 
new trial,” and also to “remand the cause to the trial court for such further 
proceedings as may be just under the circumstances.” (§1260; see People v. 

Navarro (2007) 40 Cal.4th 668, 679 [Penal Code section 1260 permits an 
appellate court to modify a judgment to replace a greater offense with a 
single, lesser included offense supported by substantial evidence]; People v. 

Rodriguez (1998) 17 Cal.4th 253 [PC “section 1260 provides sufficient 
authority to require defendant’s presence on remand” for a Romero hearing]; 
People v. Lawley (2002) 27 Cal.4th 102, 172 [under PC 1260, reviewing court 
has authority to reverse unauthorized sentence].) 

• The authority is not unlimited. In exercising its statutory 
power to modify a judgment, a reviewing court should not 
decide any matters which properly lie in the trial court's 
discretion. (People v. Eid (2014) 59 Cal.4th 650, 659 
[despite broad language, PC section 1260 does not confer “a 
general license to modify verdicts in accordance with the 
evidence”]; People v. Hines (1997) 15 Cal.4th 997, 1080 
[section 1260 does not grant Supreme Court authority “to 
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overturn a judgment of death simply because [it] 
disagree[s] with the jury’s penalty determination”].) 

 
Jurisdiction of trial court upon remand. “After the certificate of the 

judgment has been remitted to the court below, the appellate court has no 
further jurisdiction of the appeal or of the proceedings thereon, and all orders 
necessary to carry the judgment into effect shall be made by the court to 
which the certificate is remitted.” (Pen. Code, §1265 (a).)  

 
Reversal of judgment = new trial unless otherwise directed. “If a 

judgment against the defendant is reversed, such reversal shall be deemed an 
order for a new trial, unless the appellate court shall otherwise direct.” (Pen. 
Code, §1262.) “An unqualified reversal remands the cause for new trial and 
places the parties in the trial court in the same position as if the cause had 
never been tried.” (People v. Boyer (2006) 38 Cal.4th 412, 443, fn. 18.) “That 
status . . .  permits amendment of the accusatory pleading, as well as renewal 
and reconsideration of pretrial motions and objections to the admission of 
evidence.” (Ibid, quotations and citations omitted.) 

 
• New trial within 60 days of remittitur, unless good cause or 

waived. (Pen. Code, §1382 (a), (c).) Penal Code Section 1382, 
subdivision (a) provides in relevant part that, “unless good cause 
to the contrary is shown,” a court must order an action dismissed 
in a felony case when “the cause is to be tried again following . . .  
an appeal from the superior court” and the defendant “is not 
brought to trial” “within 60 days ... after the filing of the 
remittitur in the trial court.” (§ 1382, subd. (a) & (a)(2).) If the 
motion is made before retrial, a defendant does not have to 
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affirmatively show prejudice; rather, dismissal is mandatory 
absent a showing of good cause. (Plezbert v. Superior Court (1971) 
22 Cal.App.3d 169, 171–172.) Although this statutory deadline 
does not apply to resentencing, see, post, it does apply following 
an appellate court's remand to the superior court for a retrial 
limited to prior conviction allegations. (People v. Martin (1978) 87 
Cal.App.3d 573, 576.) 

o Good cause. Good cause exists “when the delay beyond the 
statutory period is caused by the conduct of the defendant 
or occurs for his or her benefit[.]’” (People v. Villanueva 
(2011) 196 Cal.App.4th 411, 424.) Good cause includes 
delay related to a pandemic (Stanley v. Superior Court 
(2020) 50 Cal.App.5th 164, 169), as well as “unexpected 
illness or unavailability of counsel or witnesses[.]” (People 

v. Johnson (1980) 26 Cal.3d 557, 570.) But it does not 
include delay attributable either to the fault of the 
prosecution or “improper court administration.” (Ibid.) 
Indeed, “the risk of unexplained clerical error or neglect 
must rest with the prosecutor.” (Plezbert, supra, 22 
Cal.App.3d at p. 173; see also Sykes v. Superior Court 
(1973) 9 Cal.3d 83, 94 [lack of notice to DA not good cause 
for delay where the Attorney General timely received notice 
that appellate court had granted writ].) The defendant has 
the burden to object when the date is set beyond the time 
period, and to move to dismiss when the period expires, or 
to move to dismiss if the period expires without a date 
being set. (Sykes, at p.94.) 
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o Consent. Under the statute, “an action shall not be 
dismissed” if (1) the defendant enters a general waiver of 
the 60–day requirement, or (2) the defendant “requests or 
consents to the setting of a trial date beyond the 60–day 
period.” (§ 1382, subd. (a)(2)(B).)  
 

Reversal of sentence = full resentencing, unless otherwise directed.  
Referred to as the “full resentencing rule,” “when part of a sentence is 
stricken on review, on remand for resentencing a full resentencing as to all 
counts is appropriate, so the trial court can exercise its sentencing discretion 
in light of the changed circumstances.” (People v Buycks (2018) 5 Cal.5th 857, 
893.)  

  
• No statutory deadline for resentencing. The statutory limits set 

forth in Penal Code section 1382 do not apply to resentencing. 
(People v. Domenzain (1984) 161 Cal.App.3d 619, 623.) But “[a] 
convicted defendant should not be subjected to unnecessary and 
indefinite delay before a new sentence is imposed.” 
(Domenzain, supra, 161 Cal.App.3d at p. 623.) In addition, 
although there is no Sixth Amendment right to a speedy 
sentencing, “[f]or inordinate delay in sentencing, although the 
Speedy Trial Clause does not govern, a defendant may have other 
recourse, including, in appropriate circumstances, tailored relief 
under the Due Process Clauses of the Fifth and Fourteenth 
Amendments.” (Betterman v. Montana (2016) _U.S._, 136 S.Ct. 
1609.) 
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Remittitur: definitions, timing, and relevant law 
 

Remittitur. The order of the reviewing court that returns jurisdiction to 
the trial court and defines the scope of its authority of remand. (Hampton v. 

Superior court (1952) 38 Cal.2d 652, 655; Ayyad v. Sprint Spectrum, L.P. 
(2012) 210 Cal.App.4th 851, 859.) The directions of the remittitur are 
contained in the appellate opinion’s disposition; the disposition appears at 
the end of the opinion and “constitutes the rendition of the judgment of 
appeal.” (Ducoing Management, Inc. v. Superior Court (2015) 234 Cal.App.4th 
306, 312.) 

 
Timing.  The remittitur is issued within 61 days of the opinion if no 

petition for review is filed, or within a day or two after the denial of review. 
(Cal. Rules of Court, rule 8.272(b)(1)(A).) 

 
• No authority to act on judgment before remittitur. “Until 

remittitur issues, the lower court cannot act upon the reviewing 
court’s decision; remittitur ensures in part that only one court 
has jurisdiction over the case at any one time.” (Gallenkamp v. 

Superior Court (1990) 221 Cal.App.3d 1, 12.)  
 

• Any rulings on the judgment before issuance of the remittitur are 
void, even if consented to by the parties, with the exception of 
unauthorized sentences, clerical errors, calculation of 
credits/fines, a recall under Penal Code section 1170(d)1, and 
some habeas corpus petitions. (People v. Scarbrough (2015) 240 

 
1 Effective January 1, 2022, the recall-and-resentencing provisions of current 
Penal Code section 1170(d)(1) will be found at new Penal Code section 
1170.03, which was added by Assembly Bill No.1540. (Stats. 2021, ch. 719.) 
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Cal.App.4th 916, 923-924 [because “a trial court may not issue an 
order affecting a judgment while an appeal is pending,” the trial 
court’s order recalling and resentencing defendant under 
Proposition 47 was void]; see, e.g., People v. Alanis (2008) 158 
Cal.App.4th 1467, 1472–1473 [trial court’s order allowing 
defendant to withdraw his plea while appeal was pending was  
not authorized under Penal Code section 1170(d), and thus, was 
void]; People v. Saunoa (2006) 139 Cal.App.4th 870, 872 [retrial 
held before issuance of remittitur was unauthorized]; People v. 

Sonoqui (1934) 1 Cal.2d 364, 367 [same];  
 

o Awad stay. A defendant may file a motion in the appellate 
court requesting a stay of the appeal and a limited remand 
for the purpose of pursuing post-conviction relief under a 
particular statute. (People v. Gentile (2020) 10 Cal.5th 830, 
858 [defendant may seek a stay of appellate proceedings 
and remand to pursue relief under Penal Code section 
1170.95]; People v. Awad (2015) 238 Cal.App.4th 215, 223-
224 [staying appeal and authorizing limited remand for 
trial court to consider and rule upon petition for 
resentencing under Prop 47].) “The criminal remittitur 
statute (§ 1265, subd. (a)) does not apply to this 
nondispositive interlocutory order.” (Awad, at p. 223.)   
 

• Trial court’s authority to consider issues is limited by the 
terms of the remittitur. “The issues the trial court may 
address in the remand proceedings are therefore limited to 
those specified in the reviewing court's directions, and if the 
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reviewing court does not direct the trial court to take a 
particular action or make a particular determination, the trial 
court is not authorized to do so.” (Ayyad, supra, 210 
Cal.App.4th at pp. 859-860.) 

 
• Trial court cannot deviate from specific directions of 

remittitur. When the appellate “directions requir[e] specific 
proceedings on remand, those directions are binding on the 
trial court and must be followed. Any material variance from 
the directions is unauthorized and void.” (Butler v. Superior 

Court (2002) 104 Cal.App.4th 979, 982, italics omitted; see, 
e.g., People v. Martinez (2017) 10 Cal.App.5th 686, 719 [where 
court’s remittitur had reversed trial court’s orders dismissing 
some counts and granting new trials on other counts and 
remanded the matter with instructions to reinstate verdicts 
and sentence the defendants, the sentencing court did not err 
in denying the defendant’s motion for new trial on those 
counts]; see also People v. Ainsworth (1990) 217 Cal.App.3d 
247[where remittitur affirmed judgment, trial court lacked 
jurisdiction to entertain post judgment motion for discovery].)  

 
• No deviation even where intervening law suggests that the 

disposition is unlawful. “Whether the trial court believed [the 
appellate court’s] decision was right or wrong, or had been 
impaired by subsequent decisions, it was bound to follow the 
remittitur,” because “the rule requiring [it to do so] is 
jurisdictional.” (People v. Dutra (2006) 145 Cal.App.4th 1359, 
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1367 [where remittitur directed court to hold a sentencing 
trial, trial court was required to do so, even if intervening 
authority from California Supreme Court disapproved such 
remedy].)  

 
Exceptions: when variance is permitted.  

 
• Ambiguous Disposition. “If a remittitur is ambiguous[,] the 

trial court can interpret it in light of the law and the appellate 
opinion to determine its duties.” (People v. Dutra, supra, 145 
Cal.App.4th at p. 1368, italics omitted.) 

 
• “Full resentencing rule” Unless the appellate court directs 

otherwise, a remittitur that remands the matter for 
resentencing will generally be interpreted to allow “a court to 
revisit all prior sentencing decisions when resentencing a 
defendant.” (People v. Valenzuela (2019) 7 Cal.5th 415, 425; 
but see People v. Vizcarra (2015) 236 Cal.App.4th 422, [trial 
court properly concluded that disposition from appellate court 
reversing the sentence on a particular count did not authorize 
it to modify any other aspects of the sentence].)2   

 
• Ameliorative legislation when judgment is not final. Although 

a limited remand generally requires trial courts to follow its 
specific directions, some reviewing courts have recognized that 

 
2 Unless the original sentence was unauthorized, “[w]hen a defendant 
successfully appeals a criminal conviction, California's constitutional 
prohibition against double jeopardy precludes the imposition of more severe 
punishment on resentencing.” (People v. Hanson (2000) 23 Cal.4th 355, 357, 
citing People v. Henderson (1963) 60 Cal.2d 482.)  
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it is not necessarily “a straightjacket,” at least with respect to 
the trial court’s authority to apply otherwise applicable 
ameliorative legislation. (People v. Hargis (2019) 33 
Cal.App.5th 199, 207 [although the matter was remanded only 
for Franklin hearing, trial court should have considered the 
impact of Proposition 57, which became effective before the 
first appeal was final and required a fitness hearing in 
juvenile court before imposition of adult sentence]; see also 
People v. Ramirez (2019) 35 Cal.App.5th 55, [affirming trial 
court’s transfer order under Prop 57 after remand for 
resentencing; under full resentencing rule, trial court had 
jurisdiction to consider all factors affecting the sentence, 
including the effect of new legislation].)  

 
• Fully retroactive law not available in first appeal. In general, 

“California law prohibits a direct attack upon a conviction in a 
second appeal after a limited remand for resentencing or other 
posttrial procedures.” (See People v. Senior (1995) 33 
Cal.App.4th 531, 535.) But, where the law or decision is 
retroactive, a reviewing court may consider an issue that was 
not available in the first appeal.  (See People v. Ketchel (1966) 
63 Cal.2d 859, 866 [newly articulated and retroactive 
constitutional requirements set forth for confessions could be 
invoked by the defendant to challenge his underlying 
convictions even from an appeal from a resentencing hearing].) 
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Appellate counsel’s duties 
 
For an in-depth discussion of this topic, see ADI practice article by staff 

attorney Anna Jauregui-Law, “Reversal and Remand: Appellate Counsel’s 
Duties.”3  Counsel should review the disposition for accuracy and send a copy 
of the opinion to the client. It also is advisable to send a copy of the opinion to 
trial counsel and consult with them about the next steps.  

Remedy for inaccurate disposition 
 

• Petition for rehearing. “A petition for rehearing is the correct 
remedy to address material inaccuracies or omissions in a 
disposition.” (People v. Ducoing, supra, 234 Cal.App.4th at p. 
314.) 

 
• Motion for recall of the remittitur. “On a party’s or its own 

motion or on stipulation, and for good cause, the court may 
stay a remittitur’s issuance for a reasonable period or order its 
recall.” (Cal. Rules of Court, rule 8.272(c)(2).) Good cause has 
been found when “a judgment was secured by fraud, mistake, 
or inadvertence.” (People v. Harris (2018) 22 Cal.App.5th 657, 
660; see, e.g., In re Rothrock (1939) 14 Cal.2d 34 [remittitur 
recalled where “a mistake of fact on the part of an appellate 
court . . . resulted in prejudicial error”]; People v. Sanchez 
(1969) 70 Cal.2d 562, 564-565 [remittitur recalled because “the 
appellate record  . . . . was incomplete” with respect to an issue 
raised in the appeal].)  

 
3 Available at: http://www.adi-
sandiego.com/practice/forms_samples/Reversal_and_Remand_May_2020-
1_correct_footnote_5-11_19_2021.pdf 
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o Favorable change in law where Estrada and/or full 

retroactivity available. Generally, a court may not recall 
a remittitur because of an error of law. (See People v. 

Randazzo (1957) 48 Cal.2d 484, 488, 491.) But “[a]n 
exception is made . . . when the error is of such 
dimensions as to entitle the defendant to a writ of 
habeas corpus. The remedy of recall of the remittitur 
may then be deemed an adjunct to the writ, and will be 
granted when appropriate to implement the defendant's 
right to habeas corpus.” (People v. Mutch (1971) 4 Cal.3d 
389, 396-397; see also People v. Chung (1967) 252 
Cal.App.2d 436, 436-437 [recall of remittitur based on 
new United States Supreme Court case law].)   

 
Client considerations: is client entitled to release?  

Risk of serving dead time? Where there is a risk that client will serve 
“dead time,” i.e. excess custodial time, appellate counsel should take certain 
steps to facilitate client’s release. (See ADI Manual, §1.36 [Follow-through 
with custodial officials].)  

 

• Early issuance of remittitur. Counsel should seek a stipulation 
with the Attorney General for immediate issuance of 
remittitur. (Cal. Rules of Court, rule 8.272(c)(1))  

 
• Motion for bail. If the Attorney General will not agree to 

immediate issuance of the remittitur, an application for bail 
should be considered. Such motion must first be filed in the 
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superior court. (Cal. Rules of Court, rule 8.312(b).) Under 
Penal Code section 1272.1, the court must order defendant’s 
release on bail pending appeal if defendant has established (1) 
by clear and convincing evidence they are not likely to flee; (2) 
by clear and convincing evidence they would not present a 
danger;  and (3) the appeal “raises a substantial legal question 
which, if decided in favor of the defendant, is likely to result in 
reversal.” (Pen. Code, §1272.1(a), (b), (c).) If the trial court 
denies the motion, an application for bail or habeas corpus 
petition may be filed in the reviewing court.4  

 
• Contact custodial officials. Communication with prison 

officials is particularly important in those cases where client is 
entitled to immediate release as a result of a favorable 
disposition, e.g., reversal of the judgment based on insufficient 
evidence. Counsel can facilitate a quicker release by 
coordinating with the relevant authorities at the California 
Department of Corrections (CDCR).5 

 
o Contact Correctional Case Records Administrator 

(CCRA)in Sacramento. The local facility will not process 
a release without approval from Sacramento. Contact 
information as of June 2020: (916) 323-1154. 

 
4 The applicable prison regulations governing the response to successful 
motions for bail can be found at page 642 of the CDCR Operations Manual 
(updated to January 1, 2021), section 73040.9 - Release on Bail. 
5 The applicable prison regulations governing client’s release can be found at 
page 641 of the CDCR Operations Manual (updated to January 1, 2021), 
section 73040.3 – Decisions and Orders/General. 
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o Contact counselor at inmate’s facility. A Correctional 

Counselor III (CCIII) is assigned to the inmate and 
should be able to coordinate release with the CCRA in 
Sacramento.  

  
Potential issues on remand 
  

• Did the trial court orally pronounce sentence? The 
judgment on all counts must be orally pronounced. (People v. 

Hartsell (1973) 34 Cal.App.3d 8, 13; People v. Mesa (1975) 14 
Cal.3d 466, 471; Hoffman v. Superior Court (1981) 122 
Cal.App.3d 715, 724.) The failure to do so results in an 
unauthorized sentence and requires remand. (See People v. Irvin 
(1991) 230 Cal.App.3d 180, 191; see also People v. Price (1986) 
184 Cal.App.3d 1405, 1411 & fn. 6.) 
 

• Was counsel appointed for defendant? A defendant’s right to 
counsel under the Sixth Amendment applies at all critical stages 
of a criminal proceeding where the defendant’s substantial rights 
are at stake, (People v. Crayton (2002) 28 Cal.4th 346, 362), 
which includes sentencing.  (People v. Doolin (2009) 45 Cal.4th 
390, 453.) The right to counsel also attaches at resentencing.  
(See People v. Rouse (2016) 245 Cal.App.4th 292, 297, 301 [the 
right to counsel attaches at the resentencing stage of Prop 47]; cf. 
Hall v. Moore (11th Cir. 2001) 253 F.3d 624, 62 [no right to 
counsel at a resentencing proceeding where the trial court’s only 
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duty is to perform a “ ‘ministerial act’”].) As the California 
Supreme Court has noted, although the “the complete absence of 
counsel is structural error,” reviewing courts have nevertheless 
held “the absence of counsel at a critical stage of trial can be 
subject to harmless error review.” (People v. Reese (2017) 2 
Cal.5th 660, 669 [recognizing that certain errors, including the 
right to counsel, “can shift between being structural or subject to 
harmless error review depending on the nature and extent of the 
violation”].)   
 

• Was defendant present, or did they lawfully waive such 
presence at resentencing? Criminal defendants have the 
“constitutional and statutory” right to be present at a sentencing 
hearing. (People v. Robertson (1989) 48 Cal.3d 18, 60; see Pen. 
Code, §§ 977, subd. (b)(1), 1193, subd. (a).) But a defendant may 
waive his personal presence “in open court and on the record, or 
in a notarized writing.” (Pen. Code, § 1193, subd. (a).)  

o Trial counsel’s oral waiver is insufficient to establish a 
valid waiver. (People v. Davis (2005) 36 Cal.4th 510, 531-
532; see also People v. Johnson (2013) 221 Cal.App.4th 943, 
955 [trial counsel’s oral waiver of defendant’s presence at 
bailiff demonstration for jury insufficient to establish valid 
waiver under section 977]; cf. People v. Fedalizo (2016) 246 
Cal.App.4th 98, 110 [recognizing that in misdemeanor 
proceedings, the trial court “‘can rely upon the 
representations of defense counsel that the accused was 
knowingly absent from the proceedings’”].) 
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These principles apply to a resentencing hearing. (See 

United States v. DeMott (2d Cir.2008) 513 F.3d 55, 58 [“A 
defendant “has a constitutional right to be present during 
resentencing, because technically a new sentence is being 
imposed in place of the vacated sentence”]; People v. Rodriguez 
(1998) 17 Cal.4th 253, 260[defendant has right to be present at 
Romero hearing following remand]; In re Guiomar (2016) 5 
Cal.App.5th 265, 278 [“the defendant's right to be present 
extends to the imposition of a new sentencing package after an 
original sentencing package is vacated in its entirety on appeal 
and the case is remanded for resentencing”]; People v. Sanchez 
(2016) 245 Cal.App.4th 1409, 1414, 1417 [resentencing on count 
previously stayed required presence of defendant]; People v. Mora 
(2002) 99 Cal.App.4th 397, 398–399 [trial court’s modification of 
sentence ex parte and “amending the abstract of judgment in [the 
defendant’s] absence was error”];6; but see People v. Rocha (2019) 
32 Cal.App.5th 352, 357-358 [declining to consider constitutional 
claim, but noting that under People v. Rodriguez, supra, 17 
Cal.4th 253, defendant had a right to be present after remand 
where the trial court considered whether to exercise its new 
discretion under amended firearms statute].)  

 
6 See also People v. Arbee (1983) 143 Cal.App.3d 351, 355 [trial court's 
modification of judgment to correct sentencing mistake denied defendant of 
his due process rights where “the modification at issue took place on the 
court's own initiative; [the defendant] was not notified, nor did he appear 
before the court”] 
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o Prejudice? “Under the federal Constitution, error 
pertaining to a defendant’s presence is evaluated under the 
harmless-beyond-a-reasonable-doubt standard set forth in 
Chapman v. California (1967) 386 U.S. 18.” (People v. Davis 
(2005) 36 Cal.4th 510, 532–533.) But error with respect to 
Penal Code section 977 is reversible only if “it is reasonably 
probable that a result more favorable to the appealing 
party would have been reached in the absence of the error.” 
(Ibid, quotations and citations omitted.) Where a defendant 
did not have a fair opportunity to advocate for a lower 
sentence or dispute critical facts, a reviewing court may 
conclude that error was not harmless beyond a reasonable 
doubt.  (See, e.g., People v. Simmms (2018) 23 Cal.App.5th 
987, 998 [where defendant’s eligibility for resentencing 
“turned on disputed issues of fact about which [he] — as a 
participant in the events in question—may well have had 
something to say,” reviewing court could not conclude that 
his absence from Prop 47 eligibility hearing was harmless 
beyond a reasonable doubt]; People v. Cutting (2019) 42 
Cal.App.5th 344, 350 [violation of defendant's federal 
constitutional right to be present at resentencing hearing 
was not harmless beyond a reasonable doubt, where 
defendant “may have offered mitigating factors that arose 
after his original sentencing”]; People v. Rocha (2019) 32 
Cal.App.5th 352, 355, 360 [defendant was prejudiced by 
violation of his statutory right to be present at resentencing 
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hearing, where violation deprived defendant of opportunity 
to “ ‘emphasize’ ” mitigating evidence].) 
 

• Did trial court recognize the extent of its discretion under 
the full resentencing rule? As noted, ante, “[w]hen a case is 
remanded for resentencing by an appellate court, the trial court 
is entitled to consider the entire sentencing scheme. Not limited 
to merely striking illegal portions, the trial court may reconsider 
all sentencing choices.” (People v. Hill (1986) 185 Cal.App.3d 831, 
834; see also People v. Burbine (2003) 106 Cal.App.4th 1250, 
1258.) This means all aspects of the sentence may be revisited. In 
addition, “the defendant is entitled to ‘all the normal rights and 
procedures available at his original sentencing’ . . . . including 
consideration of any pertinent circumstances which have arisen 
since the prior sentence was imposed.” (Dix v. Superior Court 
(1991) 53 Cal.3d 442, 460, citations omitted; see also Van Velzer 

v. Superior Court (1984) 152 Cal.App.3d 742, 744 [“the court may 
properly consider all matters affecting a defendant being 
resentenced up to and including the date of resentencing.]”)  
 

o Discretion to impose lower restitution fine? A trial court 
cannot impose a greater restitution fine upon resentencing 
(People v. Hanson, supra, 23 Cal.4th 355, 358, 361-367), but 
retains discretion to impose lesser fine (see People v. Rosas 
(2010) 191 Cal.App.4th 107,119-120 [where the matter was 
remanded for resentencing, trial court properly concluded it 
had authority to impose a lower restitution fine 
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notwithstanding lack of objection at initial sentencing 
hearing].)   
 

o Discretion to consider Romero motion?  
After a remand for resentencing, the trial court has 
jurisdiction to modify every aspect of the sentence on the 
counts that were affirmed. (See People v. Buycks, supra, 5 
Cal.5th at p. 893; see also People v. Burbine (2003) 106 
Cal.App.4th 1250, 1259.) This discretion includes 
evaluating whether the interests of justice warrant 
dismissing a prior strike conviction. (See People v. Hubbard 
(2018) 27 Cal.App.5th 9, 11, 13 [upon resentencing based 
on recall of sentence on one count under Prop 36, trial court 
erred by concluding it lacked jurisdiction to consider 
defendant’s Romero motion as to the remaining counts].) 
 

o Discretion to consider post conviction conduct as a 
mitigating circumstance? A defendant’s rehabilitative 
efforts in prison may provide a mitigating circumstance at 
resentencing. (People v. Bullock, supra, 26 Cal.App.4th at 
p. 990 [“The defendant’s postconviction behavior and other 
possible developments remain relevant to the trial court's 
consideration upon resentencing”]; People v. Foley (1985) 
170 Cal.App.3d 1039, 1047 [“If a defendant’s postconviction 
behavior in prison is relevant to setting his term at his 
original sentencing, we can see no reason why it would not 
be relevant to the setting of his term upon resentencing”].)   
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• Was a new probation report appropriate and did counsel 
request its preparation? (See People v. Tatlis (1991) 230 
Cal.App.3d 1266, 1273-1275 [trial court abused its discretion in 
denying defendant’s request for probation report on remand for 
resentencing]; see People v. Bullock (1994) 26 Cal.App.4th 985, 
989 [when a defendant is ineligible for probation at resentencing, 
a referral to the probation department is not mandatory but is a 
matter entrusted to the discretion of the trial court].)  

• Did trial court recalculate actual day credits at 
resentencing? “[W]hen a prison term already in progress is 
modified . . . the sentencing court must recalculate and credit 
against the modified sentence all actual time the defendant has 
already served, whether in jail or prison, and whether before or 
since he was originally committed and delivered to prison 
custody.” (People v. Buckhalter (2001) 26 Cal.4th 20, 29.) In other 
words, “the trial court, having modified defendant’s sentence on 
remand [is] obliged, in its new abstract of judgment, to credit him 
with all actual days he had spent in custody, whether in jail or 
prison, up to that time.” (Id. at p. 37, italics in original.)  
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Additional resources   

• ADI Forms and Samples7 
o Immediate Issuance of Remittitur  
o Bail Motion in Superior Court 
o Bail Motion in Court of Appeal 

 
7 Available at: http://www.adi-sandiego.com/practice/forms_samples.asp 


